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Endorsement by Chief Justice Hughes 


Submitted and published when Mr. Hughes assumed the office of President 
of the Judicature Society, January 1, 1929. 


I am glad to have a share in the work of the American Judicature Society. 
The Society does not interfere with other organizations in the Nation and the 
States, but secks to aid them. It is their fitting complement. Its aim is com- 
prehensive as it takes for its field the administration of justice in all its phases. 
It has sought to fulfill its purpose by dealing with what is fundamental in 
relation to the organization of the Bar, the selection of judges, the organization 
of the courts and the methods essential to their efficiency. The Society endeavors 
to penetrate to the roots of the evils that afflict the administration of justice 
and to ascertain what means are best adaptea to the improvement of the system 
of administration. There are common problems which must be solved and, 
whatever may be the necd of local differentiation in dealing with these problems, 
every community may be helped by the experience of others. The Society 
encourages the widest cooperation and the freest expression and thus endeavors 
to afford a clearing house of experience and expert opinion. 


Charles E. Hughes. 





Judicature Society’s Finances and Membership 


The Society has studiously refrained from using space in this Journa} 
to solicit financial support. For a number of years it has been supported 
mainly through the dues paid by Members, enabling it to send its Journal 
free to all who wish to receive it. The time is at hand when the number of 
readers should be increased more than two-fold. 

To enable the Society to so increase its service and influence, the Car- 
negie Corporation has appropriated the sum of $6,000 per year for five years, 
on the condition that the Society’s income be increased from other sources 
to a like amount. 

We cannot afford, as a matter of public duty, to lose this opportunity. 
The best method, by all means, of raising this additional income is through 
increase in the number of paying Members. 

The Society’s Membership Committee now urges every reader of the 
Journal, not already a paying member, to join the Society and pay five dollars 
annual dues. By collective effort, and at small individual cost, we can tre- 
mendously aid work now impressively needed for the national wefare. The 
Committee requests readers to join in this effort. Sign the application below 
and return it, with your check, to the office of the Society, Law School, Ann 
Arbor, Mich. For the Committee, 

Oscar C. Hull, 
Chairman. 


I wish to accept the Judicature Society's invitation to membership. 
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JOURNAL OF THE 


A Duty Fulfilled in This Number 


With the fortunate cooperation of the National Conference of Judicial 
Councils we are able in this number to fulfill the long neglected duty of giv- 
ing the profession the complete text of Dr. Roscoe Pound’s address on 
causes for dissatisfaction with the administration of justice, which started 
the movement for reforms thirty years ago. Every word of this truly amaz- 
ing address is as valid today as when the spoken word stirred the feelings 
of those lawyers of a preceding generation. No other bar address has been 
so frequently quoted, and no other of real significance has been so far re- 
moved from a reader’s access. There is further satisfaction in being able 
to introduce this epochal address suitably by Colonel Wigmore’s account of 
the dramatic circumstances of its delivery. 





Bar Integration Is Worth a Hard Struggle 


No argument is needed to show that the bar integration movement has 
reached a new and interesting stage. In this Journal there has never been 
insistence that there is but one orthodox way to attain the objectives of in- 
tegration. There may well be a number of roads leading to salvation. 
Every forward step by the bar in the assumption of its duties is a step 
toward integration. Our brief survey in this number of the present situa- 
tion reveals efforts along several lines. We confidently expect the partial 
integration under court rules in Missouri to result in a few years in inclusive 
organization. It is reported that the St. Louis Lawyers’ Association recently col- 
lected $3,000 and turned it over to the supreme court to augment the fund derived 
from fees paid by lawyers. The court then increased the fee from three to five 
dollars. 

There is significance also in the fact that Mr. Charles A. Beardsley, a 
California bar leader known to be opposed to the theory of judicial power 
to organize the profession, was invited to address a large convention in 
Kansas City, Missouri, and there referred to the Missouri plan as a “com- 
mon law marriage,” and urged that the bar go again to the legislature to 
fight for self-governing powers. 

In at least three states the associations are now bent upon following the 
Missouri example. The leaders of the movement in these states consider 
this the most feasible course, and they are the best judges. It would be only 
a short step for Illinois lawyers to have their bar rules put on a par with 
those in Missouri, and nothing could better serve to further legitimate bar 
objectives in Illinois than such a forward step. 





In four other states the associations have reached the conclusion that 
the best route to complete integration is under rules comparable to those 
adopted by the Michigan supreme court, but by their supreme courts’ 
voluntary action. If disappointed in this plan two of these states are pre- 
pared to turn to the legislature for an enabling act. In this policy there 
has been danger of falling between two horses because there has been no 


clear precedent for complete integration by rules alone. It is easy to appre- 


ciate the feelings of supreme court judges petitioned to act on the logic of 
dicta. But now, at an opportune time, the needed precedent has been 
supplied by the Kentucky court of appeals, which held in two disciplinary 
cases decided in November that the bar organization created in that state 
by its rules stands secure without reference to the act which directed the 
court to make the needed rules. A more extended reference to these decisions 
appears in the article in this number above referred to. The opinions in 
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these cases may turn the scales in one or more states in favor of complete 
integration of the bar without a statute. If this occurs a decided impetus 
will be afforded to leaders in a number of states. 





The purpose of this comment, however, is not to jubilate, but rather 
to suggest that the existing uncertainty as to the course which should be 
adopted now and in the future has elements of danger. There is danger in 
any shortcut chosen as an easier way. In sixteen states (we except Louisiana 
and Porto Rico) complete success has been achieved by direct assault upon 
legislatures. In sixteen states there is no regret for the course taken. And 
in all of those sixteen states the enviable status acquired came only because 
there was a body of practitioners determined to win integration regardless 
of the amount of time and effort involved. 

The process may be made much easier, and in a short time. At present 
we cannot certainly know. But this we can predicate, from sufficient experi- 
ence, that courage and determination can win in the face of great obstacles 
when the cause is righteous. It may be that there is no substitute for 
courage and determination. 





A Comprehensive Article on Problems of Review 








It appears now quite obvious that the research 
and drafting which is being done by the supreme 
court’s advisory committee on rules would be 
well justified if only by its by-products. It 
seems also most fortunate that the committee 
considered the procedure on review a part of its 
agenda. After several generations of lawyers 
have wrestled with trial procedure our experi- 
ence affords many fairly definite and accepted 
principles; but in the field of review there has 
been, notwithstanding diverse practices over a 
long period, no generally accepted standard nor 
has there been entire satisfaction under any ex- 
perience. What has been needed, we now see, 
was something more than limited and local ad- 
justments. We have needed all the time a con- 
centration of study on the entire subject, freed 
from limitations of individual experience and 
locality. The needed factors are now supplied, 
as they could have been under no other circum- 
stances. The advisory committee not only com- 
prises eminent talent, but also is supplemented 
by all that a free forum for critics can afford. 
We have as much of the collective talents and 
good motives of the bar and bench of the coun- 
try as can ever be mustered for any occasion. 


To return to the problems of review; this 
Journal has been able to assist a little in pub- 
lishing Professor Wirt W. Blume’s article con- 
cerning review of facts in non-jury cases (Oc- 
tober, 1936) and Dean Charles E. Clark’s letter 
with Professor Blume’s comment (December, 
1936); but the space available has not permitted 
a comprehensive survey of the subject. 


The purpose of this memorandum is to bring 
to the attention of our readers an article in the 
current (February) number of the University of 
Chicago Law Review entitled Review of Findings 
of Fact. The authors are Dean Clark and Mr. 
Ferdinand F. Stone, the latter being instructor 
in the University of Wyoming Law School. 
About thirty pages are devoted to this attempt to 
present the most complete exposition to date of 
all the material. In addition to the matters pre- 
viously discussed the article points out (a) the 
attempts to limit the burden on courts by limit- 
ing review; (b) the importance of the equity rule 
requiring findings of fact, adopted in 1930; (c) 
the important and numerous cases of limited re- 
view from boards and administrative tribunals; 
and (d) the limited review, in cases of concur- 
rent jurisdiction of claims under the Tucker act 
and claims for tax refunds. 








For one dollar Readers may obtain an excellent Binder to 
hold five volumes of this Journal, postage prepaid. 














California Selection Plan Criticized 


Weak Appointments to Bench Permitted by Board of Confirmation— 


State 
Other 


It is safe to say that the movement for get- 
ting judges out of politics gains ground steadily, 
if only because one observes that there is little 
or no open opposition to the principle. Of course 
opposition may be expected at the crucial time 
when voters are asked to approve a constitutional 
amendment. And yet it is significant that op- 
ponents have as yet found no means for meeting 
the facts and the logic upon which the move- 
ment relies. 

In this Journal it has been said repeatedly that 
opposition will be led probably by lawyers who 
are only too well satisfied with dependent judges. 
It still appears reasonable to believe that the 
public can be convinced by honest arguments, 
and that the fight will likely resolve itself into 
a struggle between lawyers concerned with in- 
dividual interests and those who are moved by 
a consciousness of public needs—the supreme 
public need, it might well be said. 

The success of the movement in California has 
been widely acclaimed. It needs to be under- 
stood and the analysis may be brief and yet suf- 
ficient. The California history shows that it is 
possible to overcome inertia and prejudice; it 
shows at the same time that it takes a really big 
movement to do this. 

The second step in analysis is to point out 
that the movement cannot stand or fall upon the 
California experiment. The amendment there 
adopted was not shaped in accordance with the 
views and principles which produced that move- 
ment. It has been told more than once in this 
Journal how the movement originated in the 
Los Angeles Bar Association, representing the 
profession in a county in which eighty trial judges 
are elected, and how it grew out of pessimism 
as to the ability of the Association, however it 
might strive, to make the elective, short-term 
system work satisfactorily. And how in that 
county virtually every judge had behind him an 
experience in office-seeking, and a large majority 
of them were appointed originally to fill vacan- 
cies by a governor who was subject to no form 
of restraint whatsoever. Bad as this form of 
appointment was, the greater evil was the short 
term and competitive election, which favored 
judges who catered to publicity. 

With the fullest experience the Los Angeles 
Bar Association framed a suitable plan; while 
retaining gubernatorial appointment, there was 
provided a board composed of the chief justice 
of the state, the presiding judge of the local 
court of appeal, and three laymen to be elected 
by popular vote for six year terms, one in each 


“Laboratory” Test Affords Ixperience for 


States 


biennium. The non-competitive election, or 
referendum, at the end of six years of service, 
was a big feature. 

It should be observed that this plan produced 
by the Los Angeles Bar Association is virtually 
the same that is now favored in a number of 
states. But it was changed when the State Bar 
presented the matter to the legislature. The con- 
stitutional amendment, adapted only to Los 
Angeles County, provided that nominations 
should be made by a board of three officials, 
namely, the chief justice of the supreme court, 
the presiding justice of the local district court of 
appeal, and the local state senator. The change 
was doubtless considered by proponents to be an 
improvement. But either of these plans would 
have been far more acceptable than the one now 
in effect. 


Chamber of Commerce Intervenes 


Later the legislature was induced to submit 
another amendment at the behest of the state 
Chamber of Commerce. The reason was that 
the first amendment could serve only Los An- 
geles County. The second was made applicable 
immediately to the judges of the appellate and 
supreme courts and, after a favorable vote in 
any county, to the local superior court judge, or 
judges. 

The organized bar throughout the state sup- 
ported both amendments, but, owing to a general 
belief that all expected begefits would accrue 
from the broader Chamber of Commerce plan, 
that plan was approved by a majority of the 
voters, and the earlier plan was defeated. 

It is obviously unfortunate that both plans 
were not approved. The successful one substi- 
tutes for a nominating board a board of con- 
firmation, comprising the chief justice, the pre- 
siding justice of the local appellate court, and 
the attorney general. And so the largest meas- 
ure of power was conferred upon the governor. 

With all the experience in this country with 
confirmation of appointments it should have been 
apparent that the system is essentially political 
and partisan. 

There were then two things to look forward 
to; the use of the new system as vacancies would 
occur, and the matter of submitting the plan to 
the voters in the counties which were ready 
for it. 

It happened that the first occasion for ap- 
pointment arose in the supreme court. The gov- 
ernor appointed to the vacancy a judge of a 
court of appeal, thus creating another vacancy. 
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This was filled by appointing a superior court 
judge to the appellate division, and this third 
vacancy was filled by appointing a municipal 
court judge to the superior court vacancy; finally 
a lawyer was appointed to the municipal court. 

There is much to be said in favor of recogniz- 
ing experience and promoting judges. Rightly 
employed the principle is valuable. But in these 
instances there appears to be a concensus that 
the governor played politics. Three big facts 
emerge; the choices were calculated to give the 
governor political support; the confirmations 
were merely rubber-stamped ; the matter of adop- 
tion of the system in three or more ambitious 
counties including Los Angeles and San Fran- 
cisco, were prejudiced. 

The confirmation plan proved to be ineffectual. 
This conclusion is based upon bar opinion. A 
leader in the movement has said: 

“Not one of the appointments has been a 
strong one. Several have been obviously weak. 
The appointments undoubtedly have been dic- 
tated by political considerations. Certainly the 
bar is not at all satisfied with the run of the 
appointments made.” 


A Great Achievement, Notwithstanding 


And so the California pioneering illustrates, as 
is often the case, both a right and a wrong way 
to accomplish the ends of statecraft. One would 
naturally prefer that the Los Angeles plan had 
been adopted also. But adoption of the Chamber 
of Commerce amendment is a great achievement, 
notwithstanding present discontent. It is espe- 
cially consoling that we do not find in any of a 
dozen states where plans have been made any 
disposition to depend upon confirmation of ap- 
pointments. The mistake will probably not be 
repeated. 

There is also the consoling thought that bar 
opinion now aroused may cause a better use of 
the powers bestowed upon the governor and the 
confirmation board. The governor derives no 
direct support by political maneuvering; he only 
pleases the friends of the appointees. On the 
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whole he has probably made a bad bargain from 
the standpoint of his own interests. And if the 
appointees are not favored by the profession, it 
must be observed also that they were already in 
the political arena, that they have had judicial 
experience, and that the people have the power 
to demote them at the end of a short term. 

It was the inability of the bar to seriously 
influence the choice of judges in Los Angeles 
County that led to this movement, now gone so 
far. Concurrently there has been much argu- 
ment that the best system is the one which best 
enables the bar to exert its influence; that, in 
short, appointment by the executive is much 
to be preferred to popular election because it 
affords opportunity, at least, for advising the 
appointing power. It makes for responsibility. 

The amendment in California has all, and 
more, than is implied in this principle. The or- 
ganized bar has measured its strength against 
the terrific forces of politics, and despite great 
expenditure of money and energy, it has in a 
majority of instances only proved its inability to 
get the best candidates elected. It now pos- 
sesses in California the power to direct advice 
and influence not only to the responsible execu- 
tive who appoints, but also to the equally re- 
sponsible board which confirms. In case it fails 
with the governor, it may yet win if it can per- 
suade two of the three officials who confirm. 
And two-thirds of the board of confirmation are 
judges who no longer need to worry about their 
own tenure so long as they serve acceptably. As 
for the attorney general, he may be a great aid, 
or an obstacle, depending upon his ideals and 
upon circumstances. 

We should be able to say at least that no glar- 
ing blunders will be made under the present sys- 
tem. All the appellate judges are assured as to 
tenure; they can devote themselves wholly to 
their duties. It may take some time for them 
to fully realize their freedom from politics. And 
governors may be wise enough to realize that 
their best policy lies in selecting good judges. 





I am sure that a judge is better fitted to discharge his umpire- 
function if he has not first been required to sell himself to the 
bleachers.—George Wharton Pepper. 





A popularity contest is no more adequate to determine the 
competency of a judge than the competency of a surgeon, a teacher 


or a mechanic. 


If the best judges are to exercise the judicial 


function, they must be obtained by a process of selection—not 


election.—lobert N. Wilkin. 








Roscoe Pound’s St. Paul Address of 1906 


The Spark that Kindled the White Flame of Progress 


By Joun H. WIGMORE 


Just thirty years ago last August was struck 
the spark that kindled the white flame of high 
endeavor, now spreading through the entire legal 
profession and radiating the spirit of resolute 
progress in the administration of justice. 

Until that spark was struck, the profession was 
a complacent, self-satisfied, genial fellowship of 
individual lawyers—unalive to the shortcomings 
of our justice, unthinking of the urgent demands 
of the impending future, unconscious of their po- 
tential opportunities, unaware of their collective 
duty and destiny. 

Where and when was that spark struck? 
by whom? 

There comes to my mind, just at this moment 
of retrospection, a classical verse of the great 
dramatist Calderon, in his play The Physician 
(Act I, Scene 3):! 

“A little spark may start a mighty blaze; 

A gentle breeze a stormy gale may raise. 

A little cloud may bring a flood’s downpour, 

A distant flash may end in thunder’s roar. 

Thus, starting as only spark, breeze, cloud, or 
flash, 

They end as fire, and flood, and tempest’s crash.” 

There can be no doubt about the where and 
when of this spark. I remember it as if it were 
of yesterday. I recall the incident, and I recall 
our feelings about it at the time. 

It was a pleasant summer evening in St. Paul, 
and the date was August 29, 1906. The twenty- 
ninth annual meeting of the American Bar As- 
sociation had convened in the Capitol building of 
St. Paul. At 10:30 in the morning the clans of the 
respectable Bar had assembled for a_ business 
meeting, and had later taken a recess until 8 in 
the evening. At the evening session there were 
to be two addresses—the first by “Mr. Roscoe 
Pound, of Lincoln, Nebraska,’ and the second 
by John J. Jenkins, (later federal judge) of Wis- 
consin. Some 370 members (out of the total 
5400) were registered for the convention, and 
almost all of them (with many of their ladies) 
were present in the spacious auditorium of the 
Capitol. 

The title of the address was “The Causes of 
Popular Dissatisfaction with the Administration 
of Justice.” 


And 


Poco centella incita mucho fuego; 
Poco viento movio mucho tormiento ; 
Poca nube al principio arrija luego 
Mucho diluvio; poca luz alienta 
Mucho rayo despues; poco amor ciego 
Descabre mucho engano. 

Y asi intenta, 
Siendo centella, wiento, nube, ensayo, 
Ser tormenta, diluvio, incendio, y rayo!” 


Now you must understand that the typical Bar 
Association address of that period was a sober, 
solid, exposition of some sober, static subject— 
“American Institutions and Law,’ “The Civil 
Law and Codificat’on,” “Alexander Hamilton,” 
“The Alaska Boundary Case,” and so on. And 
the speaker was by tradition a lawyer of national 
eminence—John Dillon, Hampton Carson, James 
Woolworth, Jacob Dickinson—whose name and 
repute alone was sufficient attraction. And the 
members attended as a matter of duty and re- 
spect, to be cheered by the speaker’s well-turned 
eulogium on our institutions or by his smooth 
exposition of a familiar principle of law. 

But now it was something different. The 
speaker was a youngish lawyer in his early 
thirties, a local light in Nebraska—brought on 
this national stage simply because the Associa- 
tion’s president had recently heard him speak at 
a meeting of the Nebraska Bar Association. And 
what was his topic? “Popular Dissatisfaction 
with the Administration of Justice!’’ Dissatis- 
faction! Are the people dissatisfied? What can 
they be dissatisfied about? Do we not give them 
a good enough justice? Whose idea can it be 
that things are wrong? Well, we are here; so 
we might as well stay and listen politely; the 
president’s reception does not begin till 9:30 
o'clock. Such were the “old-timers’ ” thoughts. 

The speaker opened with the concession that 
“dissatisfaction with the admin‘stration of justice 
is as old as law,” and quoted examples from past 
history. But he proceeded promptly to assert 
that there was today in our own country “more 
than the normal amount of dissatisfaction with 
the present day administration of justice in 
America.” Then, limiting his inquiry to civi! 
justice (which was a preliminary jolt to the con- 
servatives; for of course that was their special 
field of practice), he proceeded to a diagnosis of 
those causes. And herein came the first recorded 
instance of the philosophic approach; for he 
classified the causes under four heads—from 
greater to less, from permanent to changeable: 

(1) Causes for dissatisfaction with any legal 

system ; 

(2) Causes lying in the peculiarities of our 

Anglo-American legal system; 

(3) Causes lying in our American judicial or- 

ganization and procedure ; 

(4) Causes lying in the environment of our 

judicial administration. 

And, then, proceeding systematically, he be- 
gan to analyze and to subdivide each of these 
four classes of causes into their different ele- 
ments—one by one, lucidly, concretely, candidly, 
and unsparingly. 
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By this time, those of us who had any phil- 
osophical leanings at all had begun to feel a thrill 
of interest, a prognostication of promise. Here 
was something really comprehensive, yet prac- 
tical—maybe a program for effort. And as the 
address proceeded, we knew that the truth was 
being unfolded to us. 


But the others—the most of the lawyers—by 
this time were sensing alarm. The strong legal 
minds were sniffing like faithful sheep-dogs who 
smell the wolf approaching down the wind; the 
lesser minds were nervously huddling like the 
sheep of the sheepfold; for a vague instinct told 
them that there was danger ahead in this speech 
by a lawyer who was to all seeming merely a law 
professor and a commissioner of the supreme 
court but who was talking like a reform-wolf in 
sheep's clothing. 

But when the speech came to its main thesis, 
a concrete bill of particular defects, then the con- 
servative hearers sat in dumb dismay and hostile 
horror at the deliverances of the daring iconoclast 
(all phrased, nonetheless, in coldly calm descrip- 
tion). “Our system of courts is archaic.” “Our 
procedure is behind the times.” “Our judicial 
power is wasted.” “The worst feature of pro- 
cedure is the lavish granting of new trials.” “The 
court’s time is frittered away on mere points of 
legal etiquette.” “Our legislation is crude.” “Put- 
ting courts into politics has almost destroyed 
the traditional respect for the Bench!!!” 

The speech should be read to be appreciated. 
In its choice rhetoric it is and will remain a 
classic. But those broad but biting attributions 
of blame—those searching stabs at cherished 
complacencies—those relentless exposures of re- 
grettable realities—the pitiless piling up of them, 
had by the end of the speech crammed the hearts 
of the conservatives with “astoniment” (as the 
old word was) and resentment. 

They had listened courteously enough. And 
they would have said nothing at the time to ex- 
press their sentiments. But at the close of the 
address and before the president could introduce 
the other speaker of the evening, Everett P. 
Wheeler of New York—one of the leaders of its 
bar, but an ideal'st and a veteran reformer—in- 
terposed a motion. The motion proposed that 
four thousand cop:es of the address be immedi- 
ately printed (without waiting for the annual 
volume) and be sent to every member of the 
Association and to the committees on judiciary 
of the federal senate and house! 

This outrageous motion let loose the repressed 
ind'gnation of the assemblage. It was hard 
enough to have had to listen in silence to the 
address. But to sanction its heresies! And to 
print and publish them broadcast! 

Intolerable! Impossible! 

James Andrews of New York obtained the 
floor. “A more drastic attack” he said “upon 
the system of procedure could scarcely be de- 
vised.” He would undertake “to show the con- 
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trary of every one of the material positions taken 
in the paper;” and so on. And he blocked unani- 
mous consent. So the motion went over to the 
business meeting on Friday. And then the pent- 
up storm really burst into fervid expression. 


Mr. Andrews, believing that our system of pro- 
cedure “is the most refined and scientific sys- 
tem ever devised by the wit of man” (!!) de- 
nounced the charge made in the address of 
Wednesday that our system was “archaic.” The 
“attack on the judiciary” was too unconscionable 
to discuss. Mr. Spoonts of Texas asserted that 
the address was “an attack upon the entire re- 
medial jurisprudence of America.” It was an at- 
tempt “to destroy that which the wisdom of the 
centuries has built up.” It embodied “The old 
idea of seeking the ideal, the unattainable, the 
Eldorado,” and here he declaimed four verses of 
poetry from Edgar Poe. 

The conservatives were hotly impatient to sup- 
press the whole matter. The motion was made 
to table the resolution, so as to proceed with 
real business (among which, by the way, was 
the typical proposal to appoint a committee to 
attend a memorial service upon removing to an- 
other tomb the remains of James Wilson, signer 
of the Declaration—a motion which its proposer 
naively assured them “will not provoke opposi- 
tion”). So Everett Wheeler, the gallant knight 
of reform, the offerer of the print-four-thousand- 
copies resolution, yielded by suggesting that the 
proposal to print be omitted, and that the paper 
be merely referred to the committee on judicial 
administration and remedial procedure. But, No! 
Not even that much! said the shocked conserva- 
tives. Why should such “dangerous” stuff be 
given the further attention of even a committee? 
And thus the contest went on, with many rulings 
on points of order. And finally the amended 
resolution—to refer to the committee—was 
carried. 

Thus was the address decently buried, in the 
view of the conservatives. Throughout the de- 
bate not a single voice is recorded as raised in 
favor of the address, except that of Everett 
Wheeler. As a known “reformer,” of course his 
voice could not avail. Those younger ones of 
us, who had listened with thrills of admiration to 
the address on Wednesday evening, had no chance 
to take part in its defence on Friday; for the 
floor was being clamorously claimed by the vet- 
eran leaders of the profession—George Page and 
Jacob Dickinson of Illinois, F. B. James of Ohio, 
William Ketcham of Indiana (I remember that 
his remarks riled me most of all), Lucien Alex- 
ander of Pennsylvania, and the rest of the stout 
defenders of Things-As-They-Are. 

So like the Battle of Hohenlinden, “ twas a 
famous victory”—for them, and for that day. 

But we younger men knew what it all meant. 
We realized that at last the surgeon’s skilled 
diagnosis had been made; that the broad under- 
lying causes of the ailments in our justice had 
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been made clear to all; that the places and the 
possibilities for improvement had been desig- 
nated—in short, that a program for effort, a pro- 
gram rational, systematic and practical, was ready 
for action. 

One immediate minor consequence was that 
some of us met the next day, on the Capitol 
steps, and resolved to do something about it in 
our own limited spheres. I remember that Draper 
Lewis of Pennsylvania, George Boke of California 
(rest his fine soul!), and a Texas man whose 
name has gone from me, were in the group; per- 
haps Lewis will remember some other names. 
And next spring, when a vacancy occurred in our 
Faculty of Law, we persuaded Roscoe Pound to 
leave Nebraska and come to Chicago, where we 
could give him a wider audience. 

But the great result was that the soul of the 
profession had been touched. For many ensuing 
years the St. Paul speech was the catechism for 
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all progressive-minded lawyers and judges. Slowly 
the doctrines spread. Many other forces—most 
notably the American Judicature Society—organ- 
ized their efforts. And so the white flame of 
Progress was kindled. 

Not many today in our profession have read 
that speech. But it is just as good reading as 
ever—just as true, and just as enlightening. 

And those now living who heard it are indeed 
few. But, whenever the question is mooted of 
the progress of reform in our administration of 
civil justice—whenever may be heard impatience 
at the profession’s too leisurely speed, let this be 
remembered, that it all started after the speech 
at St. Paul. That speech made history. At that 
period there was universal complacent torpidity 
in the profession; the thermometer of conscious 
progressive and collective effort was at freezing 
point. The rise of its temperature has all taken 
place in the last thirty years. 





The Causes of Popular Dissatisfaction with the 
Administration of Justice” 


By Roscoe PouND 


_, (This article, and Dean Wigmore’s introduction, are sponsored by the National Conference of Ju- 
dicial Councils, Mr. Arthur T. Vanderbilt, Chairman.) 


Dissatisfaction with the administration of jus- 
tice is as old as law. Not to go outside of our 
own legal system, discontent has an ancient and 
unbroken pedigree. The Angle-Saxon laws con- 
tinually direct that justice is to be done equally 
to rich and to poor,! and the king exhorts that 
the peace be kept better than has been wont,” 
and that “men of every order readily submit 

. each to the law which is appropriate to 
him.”* The author of the apocryphal Mirror 
of Justices gives a list of one hundred and fifty- 
five abuses in legal administration, and names it 
as one of the chief abuses of the degenerate times 
in which he lived that executions of judges for 
corrupt or illegal decisions had ceased.* Wyclif 
complains that “lawyers make process by subtlety 
and cavilations of law civil, that is much heathen 
men’s law, and do not accept the form of the 
gospel, as if the gospel were not so good as 
pagan’s law.”® Starkey, in the reign of Henry 


*Address delivered at annual convention of 
American Bar Association in 1906. Proc. A. B. A. 
1906, p. 395. 

‘e.g., Secular Ordinance of Edgar, Cap. 1; Sec- 
ular Ordinance of Cnut, 2; Laws of Ethelred, VI, 
1; Laws of Edward, preface. 

"Laws of Athelstan, IV; Laws of Edward, 4. 

*Laws of Ethelred, V, 4. 

*Mirror, chap. 5, sec. 1. 

"See Maitland, English Law and the Renais- 
sance, 53. 


VIII, says: “Everyone that can color reason 
maketh a stop to the best law that is beforetime 
devised.”* James I reminded his judges that 
“the law was founded upon reason, and that he 
and others had reason as well as the judges.’ 
In the eighteenth century, it was complained that 
the bench was occupied by “legal monks, utterly 
ignorant of human nature and of the affairs of 
men.”® In the nineteenth century the vehement 
criticism of the period of the reform movement 
needs only to be mentioned. In other words, as 
long as there have been laws and Jawyers, con- 
scientious and well-meaning men have believed 
that laws were mere arbitrary technicalities, and 
that the attempt to regulate the relations of 
mankind in accordance with them resulted largely 
in injustice. But we must not be deceived by 
this innocuous and inevitable discontent with 
all law into overlooking or underrating the real 
and serious dissatisfaction with courts and lack 
of respects for law which exists in the United 
States today. 

In spite of the violent opposition which the 
doctrine of judicial power over unconstitutional 
legislation at first encountered, the tendency to 





"Id. 42. 

"Conference between King James I and the 
Judges of England, 12 Rep. 63. 

*“Lord Campbell, Lives of the Chief Justices (% 
Fd.) IV, 119. 
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give the fullest scope to the common law doctrine 
of supremacy of law and to tie down administra- 
tion by common law liabilities and judicial re- 
view, was, until recently, very marked. Today, 
the contrary tendency is no less marked. Courts 
are distrusted, and the executive boards and 
commissions with summary and plenary powers, 
freed, so far as constitutions will permit, from 
judicial review, have become the fashion. It 
will be assumed, then, that there is more than 
the normal amount of dissatisfaction with the 
present-day administration of justice in America. 
Assuming this, the first step must be diagnosis, 
and diagnosis will be the sole purpose of this 
paper. It will attempt only to discover and to 
point out the causes of current popular dissatis- 
faction. The inquiry will be limited, moreover, 
to civil justice. For while the criminal law at- 
tracts more notice, and punishment seems to 
have greater interest for the lay mind than the 
civil remedies of prevention and compensation, 
the true interest of the modern community is in 
the civil administration of justice. Revenge and 
its modern outgrowth, punishment, belong to the 
past of legal history. The rules which define 
those invisible boundaries, within which each 
may act without conflict with the activities of 
his fellows in a busy and crowded world, upon 
which investor, promoter, buyer, seller, employer 
and employee must rely consciously or subcon- 
sciously in their every-day transactions, are con- 
ditions precedent of modern social and industrial 
organization. 


With the scope of inquiry so limited, the causes 
of dissatisfaction with the administration of jus- 
tice may be grouped under four main heads: (1) 
Causes for dissatisfaction with any legal system, 
(2) causes lying in the peculiarities of our Anglo- 
American legal system, (3) causes lying in our 
American judicial organization and procedure, 
and (4) causes lying in the environment of our 
judicial administration. 


I 


Causes for Dissatisfaction With Any Legal 
System 

It needs but a superficial acquaintance with 
literature to show that all legal systems among 
all peoples have given rise to the same com- 
plaints. Even the wonderful mechanism of mod- 
ern German judicial administration is said to be 
distrusted by the people on the time-worn ground 
that there is one law for the rich and another 
for the poor.® It is obvious, therefore, that there 
must be some cause or causes inherent in all law 
and in all legal systems in order to produce this 
universal and invariable effect. These causes of 
dissatisfaction with any system of law I believe 
to be the following: (1) The necessarily me- 





*Dr. v. Liszt, Professor at Berlin, delivered an 
address in the Rathaus in Berlin on this very sub- 
ject recently, if we may credit press accounts. 


chanical operation of rules, and hence of laws; 
(2) the inevitable difference in rate of progress 
between law and public opinion; (3) the general 
popular assumption that the administration of 
justice is an easy task, to which anyone is com- 
petent, and (4) popular impatience of restraint. 


The Mechanical Operation of Laws 


The most important and most constant cause 
of dissatisfaction with all law at all times is to 
be found in the necessarily mechanical operation 
of legal rules. This is one of the penalties of 
uniformity. Legal history shows an oscillation 
between wide judicial discretion on the one hand 
and strict confinement of the magistrate by min- 
ute and detailed rules upon the other hand. 
From time to time more or less reversion to 
justice without law becomes necessary in order 
to bring the public administration of justice into 
touch with changed moral, social or political con- 
ditions. But such periods of reversion result 
only in new rules or changed rules. In time the 
modes of exercising discretion become fixed, the 
course of judicial action becomes stable and uni- 
form, and the new element, whether custom or 
equity or natural law, becomes as rigid and me- 
chanical as the old. This mechanical action of 
the law may be minimized, but it cannot be ob- 
viated. Laws are general rules; and the process 
of making them general involves elimination of 
the immaterial elements of particular contro- 
versies. If all controversies were alike or if the 
degree in which actual controversies approximate 
to the recognized types could be calculated with 
precision, this would not matter. The difficulty 
is that in practice they approximate to these 
types in infinite gradations. When we eliminate 
immaterial factors to reach a general rule, we can 
never entirely avoid eliminating factors which 
will be more or less material in some particular 
controversy. If to meet this inherent difficulty 
in administering justice according to law we in- 
troduce a judicial dispensing power, the result is 
uncertainty and an intolerable scope for the per- 
sonal equation of the magistrate. If we turn to 
the other extreme and pile up exceptions and 
qualifications and provisos, the legal system be- 
comes cumbrous and unworkable. Hence the 
law has always ended in a compromise, in a 
middle course between wide discretion and over- 
minute legislation. In reaching this middle 
ground, some sacrifice of flexibility of application 
to particular cases is inevitable. In consequence, 
the adjustment of the relations of man and man 
according to these rules will of necessity appear 
more or less arbitrary and more or less in con- 
flict with the ethical notions of individuals. 

In periods of absolute or generally received 
moral systems, the contrast between legal results 
and strict ethical requirements will appeal only 
to individuals. In periods of free individual 
thought in morals and ethics, and especially in 
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an age of social and industrial transition, this 
contrast is greatly intensified and appeals to large 
classes of society. Justice, which is the end of 
law, is the ideal compromise between the activi- 
ties of each and the activities of all in a crowded 
world. The law seeks to harmonize these ac- 
tivities and to adjust the relations of every man 
with his fellows so as to accord with the moral 
sense of the community. When the community 
is at one in its ideas of justice, this is possible. 
When the community is divided and diversified, 
and groups and classes and interests, understand- 
ing each other none too well, have conflicting 
ideas of justice, the task is extremely difficult. 
It is impossible that legal and ethical ideas should 
be in entire accord in such a society. The in- 
dividual looks at cases one by one and measures 
them by his individual sense of right and wrong. 
The lawyer must look at cases in gross, and must 
measure them largely by an artificial standard. 
He must apply the ethics of the community, not 
his own. If discretion is given him, his view 
will be that of the class from which he comes. 
If his hands are tied by law, he must apply the 
ethics of the past as formulated in common law 
and legislation. In either event, judicial and in- 
dividual ethical standards will diverge. And this 
divergence between the ethical and the legal, as 
each individual sees it, makes him say with 
Luther, “Good jurist, bad Christian.”'° 


The Difference in Rate of Progress Between Law 
and Public Opinion 


(2) A closely related cause of dissatisfaction 
with the administration of justice according to 
law is to be found in the inevitable difference in 
rate of progress between law and public opinion. 
In order to preclude corruption, to exclude the 
personal prejudices of magistrates, and to min- 
imize individual incompetency, law formulates 
the moral sentiments of the community in rules 
to which the judgments of tribunals must con- 
form. These rules, being formulations of public 
op'nion, cannot exist until public opinion has be- 
come fixed and settled, and cannot change until 
a change of public opinion has become complete. 
It follows that this difficulty in the judicial ad- 
ministration of justice, like the preceding, may 
be minimized, but not obviated. In a rude age 
the Teutonic moots in which every free man 
took a hand might be possible. But these tri- 
bunals broke down under pressure of business and 
became ordinary courts with permanent judges. 
The Athenians conceived that the people them- 
selves should decide each case. But the Athenian 
dikastery, in which controversies were submitted 
to blocks of several hundred citizens by way of 
reaching the will of the democracy, proved to 
register its caprice for the moment rather than its 
permanent will. Modern experience with juries, 


"Courtney Kenny, Bonus Jurista, Malus Christa, 
19 Law Quart. Rev. 326. 
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especially in commercial causes, does not warrant 
us in hoping much from any form of judicial 
referendum. Public opinion must affect the ad- 
ministration of justice through the rules by 
which justice is administered rather than through 
the direct administration. All interference with 
the uniform and automatic application of these 
rules, when actual controversies arise, intro- 
duces an anti-legal element which becomes in- 
tolerable. But, as public opinion affects tribunals 
through the rules by which they decide and these 
rules once made, stand till abrogated or altered, 
any system of law will be made up of successive 
strata of rules and doctrines representing suc- 
cessive and often widely divergent periods of 
public opinion. In this sense, law is often in 
very truth a government of the living by the 
dead.'! The unconscious changes of judicial law 
making and the direct alterations of legislation and 
codification operate to make this government by 
the dead reasonably tolerable. But here again 
we must pay a price for certainty and uniformity. 
The law does not respond quickly to new condi- 
tions. It does not change until ill effects are felt; 
often not until they are felt acutely. The mora! 
or intellectual or economic change must come 
first. While it is coming, and until it is so com- 
plete as to affect the law and formulate itself 
therein, friction must ensue. In an age of rapid 
moral, intellectual and economic changes, often 
crossing one another and producing numerous 
minor resultants, this friction cannot fail to be 
in excess. 


The Assumption That Justice Is an Easy Task 


(3) A third perennial source of popular dis- 
satisfaction with the administration of justice 
according to law may be found in the popular 
assumption that the administration of justice is 
an easy task to which anyone is competent. Laws 
may be compared to the formulas of engineers. 
They sum up the experience of many courts 
with many cases and enable the magistrate to 
apply that experience subconsciously. So, the 
formula enables the engineer to make use of 
the accumulated experience of past builders, 
even though he could not work out a step in its 
evolution by himself. A layman is no more com- 
petent to construct or to apply the one formula 
than the other. Each requires special knowledge 
and special preparation. None the less, the 
notion that anyone is competent to adjudicate 
the intricate controversies of a modern com- 
munity contributes to the unsatisfactory admin- 
istration of justice in many parts of the United 
States. The older states have generally out- 
grown it. But it is felt in extravagant powers 
of juries, lay judges of probate and legislative’* 


“Spencer, Principles of Sociology, II, 514. 
“See an instance noted in the address of Mr. 
Justice Brown, Rep. Am. Bar Assn., 1889, 282. 
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or judicial law making against stare decisis, in 
most of the commonwealths of the South and 
West. The public seldom realizes how much it 
is interested in maintaining the highest scientific 
standard in the administration of justice. There 
is no more certain protection against corruption, 
prejudice, class feeling or incompetence. Pub- 
licity will avail something. But the daily criti- 
cism of trained minds, the knowledge that noth- 
ing which does not conform to the principles and 
received doctrines of scientific jurisprudence will 
escape notice, does more than any other agency 


for the every-day purity and efficiency of courts 
of justice. 


Popular Impatience with Restraint 


(4) Another necessary source of dissatisfac- 
tion with judicial administration of justice is to 
be found in popular impatience of restraint. Law 
involves restraint and regulation, with the sheriff 
and his posse in the background to enforce it. 
But, however necessary and salutary this re- 
straint, men have never been reconciled to it 
entirely. The very fact that it is a compromise 
between the individual and his fellows makes the 
individual, who must abate some part of his 
activities in the interest of his fellows, more or 
less restive. In an age of absolute theories, 
monarchical or democratic, this restiveness is 
acute. A conspicuous example is to be seen in 
the contest between the king and the common 
law courts in the seventeenth century. An equally 
conspicuous example is to be seen in the attitude 
of the frontiersman toward state-imposed jus- 
tice. “The unthinking sons of the sage brush,” 
says Owen Wister, “ill tolerate anything which 
stands for discipline, good order and obedience; 
and the man who lets another command him 
they despise. I can think of no threat. more 
evil for our democracy, for it is a fine thing 
diseased and perverted, namely, the spirit of 
independence gone drunk.”'* This is an extreme 
case. But in a lesser degree the feeling that 
each individual, as an organ of the sovereign 
democracy, is above the law he helps to make, 
fosters everywhere a disrespect for legal meth- 
ods and institutions and a spirit of resistance 
to them. It is “the reason of this our artificial 
man the commonwealth,” says Hobbes, “and his 
command that maketh law.”'* This man, how- 
ever, is abstract. The concrete man in the street 
or the concrete mob is much more obvious; and 
it is no wonder that individuals and even classes 
of individuals fail to draw the distinction. 


A considerable portion of current dissatisfac- 
tion with the administration of justice must be 
attributed to the universal causes just consid- 
ered. Conceding this, we have next to recog- 
nize that there are potent causes in operation 
of a character entirely different. 


“Quoted in Ross, Foundations of Sociology, 388. 
“Leviathan, chap. 26. 
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II 
Causes Lying in Our Anglo-American Legal 
System 


Under the second main head, causes lying in 
our peculiar legal system, I should enumerate 
five: (1) The individualist spirit of our common 
law, which agrees ill with a collectivist age; (2) 
the common law doctrine of contentious proce- 
dure, which turns litigation into a game; (3) 
political jealousy, due to the strain put upon our 
legal system by the doctrine of supremacy of 
law; (4) the lack of general ideas or legal 
philosophy, so characteristic of Anglo-American 
law, which gives us petty tinkering where com- 
prehensive reform is needed, and (5) defects of 
form due to the circumstance that the bulk of 
our legal system is still case law. 


Individualist Spirit of the Common Law 


(1) The first of these, conflict between the 
individualist spirit of the common law and the 
collectivist spirit of the present age, has been 
treated of on another occasion.'® What was said 
then need not be repeated. Suffice it to point 
out two examples. From the beginning, the main 
reliance of our common law system has been 
individual initiative. The main security for the 
peace at common law is private prosecution of 
offenders. The chief security for the efficiency 
and honesty of public officers is mandamus or 
injunction by a tax payer to prevent waste of 
the proceeds of taxation. The reliance for keep- 
ing public service companies to their duty in 
treating all alike at reasonable price is an action 
to recover damages. Moreover, the individual 
is supposed at common law to be able to look 
out for himself and to need no administrative 
protection. If he is injured through contribu- 
tory negligence, no theory of comparative negli- 
gence comes to his relief; if he hires as an 
employee, he assumes the risk of the employ- 
ment; if he buys goods, the rule is caveat emptor. 
In our modern industrial society, this whole 
scheme of individual initiative is breaking down. 
Private prosecution has become obsolete. Man- 
damus and injunction have failed to prevent rings 
and bosses from plundering public funds. Pri- 
vate suits against carriers for damages have 
proved no preventive of discrimination and extor- 
tionate rates. The doctrine of assumption of 
risk becomes brutal under modern conditions of 
employment. An action for damages is no com- 
fort to us when we are sold diseased beef or 
poisonous canned goods. At all these points, 
and they are points of every-day contact with 
the most vital public interests, common law 
methods of relief have failed. The courts have 
not been able to do the work which the common 
law doctrine of supremacy of law imposed on 


“Do We Need a Philosophy of Law? 5 Co- 
lumbia Law Rev. 339; The Spirit of the Common 
Law, Green Bag, January, 1906. 
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them. A widespread feeling that the courts are 
inefficient has been a necessary result. But, along 
with this, another phase of the individualism of 
the common law has served to increase public 
irritation. At the very time the courts have 
appeared powerless themselves to give relief, 
they have seemed to obstruct public efforts to 
get relief by legislation. The chief concern of 
the common law is to secure and protect indi- 
vidual rights. “The public good,” says Black- 
stone, “is in nothing more essentially interested 
than in the protection of every individual’s pri- 
vate rights.’”*° Such, it goes without saying, is 
not the popular view today. Today we look to 
society for protection against individuals, natural 
or artificial, and we resent doctrines that protect 
these individuals against society for fear society 
will oppress us. But the common law guaranties 
of individual rights are established in our consti- 
tutions, state and federal. So that, while in 
England these common law dogmas have had to 
give way to modern legislation, in America they 
stand continually between the people, or large 
classes of the people, and the legislation they 
desire. In consequence, the courts have been 
put in a false position of doing nothing and 
obstructing everything, which it is impossible for 
the layman to interpret aright. 


The Doctrine of Contentious Procedure 


(2) A no less potent source of irritation lies 
in our American exaggerations of the common 
law contentious procedure. The sporting theory 
of justice, the “instinct of giving the game fair 
play,” as Professor Wigmore has put it, is so 
rooted in the profession in America that most 
of us take it for a fundamental legal tenet.'? But 
it is probably only a survival of the days when 
a lawsuit was a fight between two clans in which 
change of venue had been taken to the forum. 
So far from being a fundamental fact of juris- 
prudence, it is peculiar to Anglo-American law: 
and it has been strongly curbed in modern Eng- 
lish practice. With us, it is not merely in full 
acceptance, it has been developed and its col- 
lateral possibilities have beeen cultivated to the 
furthest extent. Hence in America we take it 
as a matter of course that a judge should be a 
mere umpire, to pass upon objections and hold 
counsel to the rules of the game, and that the 
parties should fight out their own game in their 
own way without judicial interference. We resent 
such interference as unfair, even when in the 
interests of justice. The idea that procedure must 
of necessity be wholly contentious disfigures our 
judicial administration at every point. It leads 
the most conscientious judge to feel that he is 
merely to decide the contest, as counsel present 
it, according to the rules of the game, not to 
search independently for truth and justice. It 
leads counsel to forget that they are officers of 


*1 Bl. Comm. 139. 
™1 Wigmore, Evidence, 127. 
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the court and to deal with the rules of law and 
procedure exactly as the professional football 
coach with the rules of the sport. It leads to 
exertion to “get error into the record” rather 
than to dispose of the controversy finally and 
upon its merits. It turns witnesses, and espe- 
cially expert witnesses, into partisans pure and 
simple. It leads to sensational cross-examina- 
tions “to affect credit,” which have made the 
witness stand “the slaughter house of reputa- 
tions.”** It prevents the trial court from 
restraining the bullying of witnesses and creates 
a general dislike, if not fear, of the witness 
function which impairs the administration of 
justice. It keeps alive the unfortunate exchequer 
rule, dead in the country of its origin, according 
to which errors in the admission or rejection of 
evidence are presumed to be prejudicial and 
hence demand a new trial. It grants new trials 
because by inability to procure a bill of excep- 
tions a party has lost the chance to play another 
inning in the game of justice.’* It creates vested 
rights in errors of procedure, of the benefit 
whereof parties are not to be deprived.*® The 
inquiry is not, What do substantive law and jus- 
tice require? Instead, the inquiry is, Have the 
rules of the game been carried out strictly? If 
any material infraction is discovered, just %s 
the football rules put back the offending team 
five or ten or fifteen yards, as the case may be, 
our sporting theory of justice awards new trials, 
or reverses judgments, or sustains demurrers in 
the interest of regular play. 

The effect of our exaggerated contentious pro- 
cedure is not only to irritate parties, witnesses 
and jurors in particular cases, but to give to the 
whole community a false notion of the purpose 
and end of law. Hence comes, in large measure, 
the modern American race to beat the law. If 
the law is a mere game, neither the players who 
take part in it nor the public who witness it can 
be expected to yield to its spirit when their 
interests are served by evading it. And this is 
doubly true in a time which requires all insti- 
tutions to be economically efficient and socially 
useful. We need not wonder that one part of 
the community strain their oaths in the jury box 
and find verdicts against unpopular litigants in 
the teeth of law and evidence, while another 
part retain lawyers by the year to advise how to 
evade what to them are unintelligent and unrea- 
sonable restrictions upon necessary modes of 
doing business. Thus the courts, instituted to 
administer justice according to law, are made 
agents or abettors of lawlessness. 


Political Jealousy—Doctrine of Judicial 
Supremacy 


source of irritation at our 


*2 Wigmore, Evidence, 1112. 

“Holland vs. Chicago, B. & Q. R. R. Co., 52 
Neb. 100. 

”De Graw vs. Elmore, 50 N. Y. 1. 
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American courts is political jealousy due to the 
strain put upon our legal system by the doctrine 
of the supremacy of law. By virtue of this 
doctrine, which has become fundamental in our 
polity, the law restrains, not individuals alone, 
but a whole people. The people so restrained 
would be likely in any event to be jealous of the 
visible agents of restraint. Even more is this 
true in that the subjects which our constitutional 
polity commits to the courts are largely matters 
of economics, politics and sociology upon which 
a democracy is peculiarly sensitive. Not only 
are these matters made into legal questions, but 
they are tried as incidents of private litigation. 
This phase of the common law doctrine was felt 
as a grievance in the seventeenth century. “I 
tell you plainly,” said Bacon, as attorney general, 
in arguing a question of prerogative to the judges, 
“TI tell you plainly it is little better than a by-let 
or crooked creek to try whether the king hath 
power to erect this office in an assize between 
Brownlow and Michell.”24_ King Demos must 
feel much the same at seeing the constitution- 
ality of the Missouri Compromise tried in an 
action of trespass, at seeing the validity of the 
legal tender laws tried on pleas of payment in 
private litigation, at seeing the power of the 
federal government to carry on the Civil War 
tried judicially in admiralty, at seeing the income 
tax overthrown in a stockholder’s bill to enjoin 
waste of corporate assets and at seeing the impor- 
tant political questions in the Insular Cases 
disposed of in forfeiture proceedings against a 
few trifling imports. Nor is this the only phase 
of the common law doctrine of supremacy of 
law which produces political jealousy of the 
courts. Even more must the layman be struck 
with the spectacle of law paralyzing administra- 
tion which our polity so frequently presents. 
The difficulties with writs of habeas corpus which 
the federal government encountered during the 
Civil War and the recent case of the income tax 
will occur to you at once. In my own state, 
in a few years we have seen a freight rate law 
suspended by decree of a court and have seen 
the collection of taxes from railroad companies, 
needed for the every-day conduct of public busi- 
ness, tied up by an injunction. The strain put 
upon judicial institutions by such litigation is 
obviously very great. 


Lack of Legal Philosophy 


(4) Lack of general ideas and absence of 
any philosophy of law, which has been charac- 
teristic of our law from the beginning and has 
been a point of pride at least since the time of 
Coke,?* contributes its mite also toward the 
causes of dissatisfaction with courts. For one 
thing, it keeps us in the thrall of a fiction. There 
is a strong aversion to straightforward change 





*Collectanea Juridica, 1, 173. 
=Co, Lit. Preface. 
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of any important legal doctrine. The cry is 
interpret it. But such interpretation is spurious. 
It is legislation. And to interpret an obnoxious 
rule out of existence rather than to meet it 
fairly and squarely by legislation is a fruitful 
source of confusion. Yet the Bar are trained to 
it as an ancient common law doctrine, and it has 
a great hold upon the public. Hence if the law 
does not work well, says Bentham, with fine sar- 
casm, “it is never the law itself that is in the 
wrong; it is always some wicked interpreter of 
the law that has corrupted and abused it.’’** 
Thus another unnecessary strain is imposed upon 
our judicial system and courts are held for what 
should be the work of the legislature. 

Defects of Form—Bulk of Our System Is Still 

Case Law 


(5) The defects of form inherent in our 
system of case law have been the subject of 
discussion and controversy too often to require 
extended consideration. Suffice it to say that 
the want of certainty, confusion and incomplete- 
ness inherent in all case law, and the waste of 
labor entailed by the prodigious bulk to which 
ours has attained, appeal strongly to the layman. 
The compensating advantages of this system, as 
seen by the lawyer and by the scientific inves- 
tigator, are not apparent to him. What he sees 
is another phase of the great game; a citation 
match between counsel, with a certainty that 
diligence can rake up a decision somewhere in 
support of any conceivable proposition. 


Ill 


Causes Lying in American Judicial Organiza- 


tion and Procedure 

Passing to the third head, causes lying in our 
judicial organization and procedure, we come 
upon the most efficient causes of dissatisfaction 
with the present administration of justice in 
America. For I venture to say that our system 
of courts is archaic and our procedure behind 
the times. Uncertainty, delay and expense, and 
above all, the injustice of deciding cases upon 
points of practice, which are the mere etiquette 
of justice, direct results of the organization of 
our courts and the backwardness of our proce- 
dure, have created a deep-seated desire to keep 
out of court, right or wrong, on the part of 
every sensible business man in the community. 

Our system of courts is archaic in three re- 
spects: (1) in its multiplicity of courts, (2) in 
preserving concurrent jurisdictions, (3) in the 
waste of judicial power which it involves. The 
judicial organizations of the several states exhibit 
many differences of detail. But they agree in 
these three respects. 


The Multiplicity of Courts 


(1) Multiplicity of courts is characteristic of 
law. In Anglo-Saxon law, one might 


“Fragment on Government, XVII. 
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apply to the Hundred, the Shire, the Witan, or 
the king in person. Until Edward I broke up 
private jurisdictions, there were the king’s 
superior courts of law, the itinerant justices, the 
county courts, the local or communal courts 
and the private courts of lordships; besides which 
one might always apply to the king or to the 
Great Council for extraordinary relief: When 
later the royal courts had superseded all others, 
there were the concurrent jurisdictions of King’s 
Bench, Common Pleas and Exchequer, all doing 
the same work, while appellate jurisdiction was 
divided by King’s Bench, Exchequer Chamber 
and Parliament. In the Fourth Institute, Coke 
enumerates seventy-four courts. Of these, seven- 
teen did the work that is now done by three, the 
County Courts, the Supreme Court of Judicature 
and the House of Lords. At the time of the 
reorganization by the Judicature Act of 1873, 
five appellate courts and eight courts of first 
instance were consolidated into the one Supreme 
Court of Judicature. It was the intention of 
those who devised the plan of the Judicature Act 
to extend the principle of unity of jurisdiction 
by cutting off the appellate jurisdiction of the 
House of Lords and by incorporating the County 
Courts in the newly formed Supreme Court as 
branches thereof.24 The recommendation as to 
the County Courts was not adopted, and the 
appellate jurisdiction of the House of Lords was 
restored in 1875. In this way the unity and sim- 
plicity of the original design were impaired. But 
the plan, although adopted in part only. deserves 
the careful study of American lawyers as a 
model modern judicial organization. Its chief 
features were (1) to set up a single court of 
final appeal. In the one branch, the court of 
first instance, all original jurisdiction at law, in 
equity, in admiralty, in bankruptcy, in probate 
and in divorce was to be consolidated; in the 
other branch, the court of appeal, the whole 
reviewing jurisdiction was to be established. This 
idea of unification, although not carried out com- 
pletely, has proved most effective. Indeed. its 
advantages are self-evident. Where the appellate 
tribunal and the court of first instance are 
branches of one court, all expense of transfer 
of record, or transcripts, bills of exceptions, writs 
of error and citations is wiped out. The records 
are the records of the court, of which each tri- 
bunal is but a branch. The court and each branch 
thereof knows its own records, and no duplica- 
tion and certification is required. Again, all 
appellate practice, with its attendant pitfalls, and 
all waste of judicial time in ascertaining how 
or whether a case has been brought into the 
court of review is done away with. One may 
search the recent English reports in vain for a 
case where an appeal has miscarried on a point 
of practice. Cases on appellate procedure are 
wanting. In effect there is no such thing. The 


*Report of Judicature Commission, 1869, p. 15. 
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whole attention of the court and of counsel is 
concentrated upon the cause. On the other hand, 
our American reports bristle with fine points of 
appellate procedure. More than four percent 
of the digest paragraphs of the last ten volumes 
of the American Digest have to do with Appeal 
and Error. In ten volumes of the Federal Re- 
porter, namely volumes 129 to 139, covering deci- 
sions of the Circuit Court of Appeals from 1903 
till the present, there is an average of ten deci- 
sions upon points of appellate practice to the 
volume. Two cases to the volume, on the aver- 
age, turn wholly upon appellate procedure. In 
the ten volumes there are six civil cases turning 
upon the question whether error or appeal was 
the proper mode of review, and in two civil cases 
the question was whether the Circuit Court of 
Appeals was the proper tribunal. I have referred 
to these reports because they represent courts 
in which only causes of importance may be 
brought. The state reports exhibit the same con- 
dition. In ten volumes of the Southwestern 
Reporter, the decisions of the Supreme Court and 
Courts of Appeals of Missouri show that nearly 
twenty percent involve points of appellate pro- 
cedure. In volume 87, of fifty-three decisions 
of the Supreme Court and ninety-seven of the 
Courts of Appeals, twenty-eight are taken up in 
whole or in part with the mere technics of obtain- 
ing a review. All of this is sheer waste, which 
a modern judicial organization would obviate. 


Existing Concurrent Jurisdictions 


(2) Even more archaic is our system of con- 
current jurisdiction of state and federal courts in 
causes involving diversity of citizenship; a system 
by virtue of which causes continually hang in 
the air between two courts. or, if they do stick 
in one court or the other, are liable to an ulti- 
mate overturning because they stuck in the wrong 
court. A few statistics on this point may be 
worth while. In the ten volumes of the Federal 
Reporter referred to, the decisions of the Circuit 
Court of Appeals in civil cases average seventy- 
six to the volume. Of these, on the average, 
between four and five in a volume are decided 
on points of federal jurisdiction. In a little 
more than one to each volume, judgments of 
Circuit Courts are reversed on points of juris- 
diction. The same volumes contain on the aver- 
age seventy-three decisions of Circuit Courts in 
civil cases to each volume. Of these, six, on the 
average, are upon motions to remand to the 
state courts, and between eight and nine are upon 
other points of federal jurisdiction. Moreover. 
twelve cases in the ten volumes were remanded 
on the form of the petition for removal. In other 
words, in nineteen and three-tenths percent of the 
reported decisions of the Circuit Courts the ques- 
tion was whether those courts had jurisdiction at 
all; and in seven percent if these that question 
depended on the form of the pleadings. A system 
that permits this and reverses four judgments a 
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year because the cause was brought in or removed 
to the wrong tribunal is out of place in a modern 
business community. All original jurisdiction 
should be concentrated. It ought to be impossible 
for a cause to fail because brought in the wrong 
place. A simple order of transfer from one 
docket to another in the same court ought to be 
enough. There should be no need of new papers, 
no transcripts, no bandying of cases from one 
court to another on orders of removal and of 
remand, no beginnings again with new process. 


The Waste of Judicial Power 


(3) Judicial power may be wasted in three 
ways: (1) By rigid districts or courts or juris- 
dictions, so that business may be congested in 
one court while judges in another are idle, (2) 
by consuming the time of courts with points of 
pure practice, when they ought to be investi- 
gating substantial controversies, and (3) by nulli- 
fying the results of judicial action by unneces- 
sary retrials. American judicial systems are 
defective in all three respects. The Federal Cir- 
cuit Courts and Circuit Courts of Appeals are 
conspicuous exceptions in the first respect, afford- 
ing a model of flexible judicial organization. But 
in nearly all of the states, rigid districts and 
hard and fast lines between courts operate to 
delay business in one court while judges in an- 
other have ample leisure. In the second respect, 
waste of judicial time upon points of practice, 
the intricacies of federal jurisdiction and the 
survival of the obsolete Chinese Wall between 
law and equity in procedure. make our federal 
courts no less conspicuous sinners. In the ten 
volumes of the Federal Reporter examined. or 
an average of seventy-six decisions of the Cir- 
cuit Courts of Appeals in each volume, two turn 
upon the distinction between law and equity in 
procedure and not quite one judgment to each 
volume is reversed on this distinction. In an 
average of seventy-three decisions a volume by 
the Circuit Courts, more than three in each 
volume involve this same distinction. and not 
quite two in each volume turn upon it. But 
many states that are supposed to have reformed 
procedure scarcely make a better showing. 

Each state has to a great extent its own 
procedure. But it is not too much to say that 
all of them are behind the times. We struck 
one great stroke in 1848 and have rested com- 
placently or contented ourselves with patchwork 
amendment ever since. The leading ideas of the 
New York Code of Civil Procedure marked a 
long step forward. But the work was done too 
hurriedly and the plan of a rigid code, going 
into minute detail, was clearly wrong. A modern 
practice act lays down the general principles of 
practice and leaves details to rules of court. The 
New York Code Commission was appointed in 
1847 and reported in 1848. If we except the 
Connecticut Practice Act of 1878, which shows 
English influence, American reform in procedure 


has stopped substantially where that commission 
left it. In England, beginning with 1826 and 
ending with 1874, five commissioners have put 
forth nine reports upon this subject.*5 As a 
consequence we have nothing in America to com- 
pare with the radical treatment of pleading in 
the English Judicature Act and the orders based 
thereon. We still try the record, not the case. 
We are still reversing judgments for nonjoinder 
and misjoinder. The English practice of joinder 
of parties against whom relief is claimed in the 
alternative, rendering judgment against any that 
the proof shows to be liable and dismissing the 
rest, makes an American lawyer rub his eyes. 
We are still reversing judgments for variance. 
We still reverse them because the recovery is 
in excess of the prayer, though sustained by the 
evidence.*® 

But the worst feature of American procedure 
is the lavish granting of new trials. In the ten 
volumes of the Federal Reporter referred to, 
there are, on the average, twenty-five writs of 
error in civil cases to the volume. New trials 
are awarded on the average in eight cases a 
volume, or nearly twenty-nine percent. In the 
state courts the proportion of new trials to causes 
reviewed, as ascertained from investigation of 
the last five columns of each series of the Na- 
tional Reporter system, runs over forty percent. 
In the last three volumes of the New York 
Reports (180-182), covering the period from 
December 6, 1904, to October 24, 1905, forty- 
five new trials are awarded. Nor is this all. In 
one case in my own state*’ an action for personal 
injuries was tried six times, and one for breach 
of contract** was tried three times and was four 
times in the Supreme Court. When with this we 
compare the statistics of the English Court of 
Appeal, which does not grant to exceed twelve 
new trials a year, or new trials in about three 
percent of the cases reviewed, it is evident that 
our methods of trial and review are out of date 

A comparison of the volume of business d's- 
posed of by English and by American courts will 
illustrate the waste and delay caused by archaic 
judicial organization and obsolete procedure. In 
England there are twenty-three judges of the 
High Court who dispose on the average of fifty- 
six hundred contested cases, and have before 
them, in one form or another. some eighty thou- 
sand cases each year. In Nebraska there are 


twenty-eight district judges who have no original 


*Lord Eldon’s Commission, 1826; Royal Com- 
mission, 1829, 1830, 1832; Commission on Pleading 
and Practice in Courts of Common Law, 1851, 
1853, 1860; Chancery Commissioners, 1852, 1854, 
1856: Judicature Commissioners, 1869-1874. 

*Brought vs. Cherokee Nation (C. C. A.) 129 
Fed. 192. 

"Omaha St. R. Co. vs. Boesen, 95 N. W. 617; 
Cf. Mutual Life Ins. Co. vs. Hillmon (C. C. A), 
107 Fed 834 (tried six times). 

“Wittenberg vs. Molyneaux, 60 Neb. 107. 
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probate jurisdiction and no jurisdiction in bank- 
ruptcy or admiralty, and they had upon their 
dockets last year forty-three hundred and twenty 
cases, of which they disposed of about seventy 
percent. England and Wales, with a population 
in 1900 of 32,000,000, employ for their whole 
civil litigation ninety-five judges, that is, thirty- 
seven in the Supreme Court and House of Lords 
and fifty-eight county judges. Nebraska, with 
a population in 1900 of 1,066,000, employs for 
the same purpose one hundred and twenty-nine. 
But these one hundred and twenty-nine are 
organized on an antiquated system and their time 
is frittered away on mere points of legal etiquette. 


IV 


Causes Lying in Environment of Our Judicial 
Administration 


Finally, under the fourth and last head, causes 
lying in the environment of our judicial admin- 
istration, we may distinguish six: (1) Popular 
lack of interest in justice, which makes jury 
service a bore and the vindication of right and 
law secondary to the trouble and expense in- 
volved; (2) the strain put upon law in that it 
has today to do the work of morals also; (3) 
the effect of transition to a period of legislation; 
(4) the putting of our courts into politics; (5) 
the making the legal profession into a trade. 
which has superseded the relation of attorney and 
client by that of employer and employee, and 
(6) public ignorance of the real workings of 
courts due to ignorant and sensational reports 
in the press. Each of these deserves considera- 
tion, but a few points only may be noticed. Law 
is the skeleton of social order. It must be 
“clothed upon by the flesh and blood of 
morality.”*® The present is a time of transition 
in the very foundations of belief and of conduct. 
Absolute theories of morals and supernatural 
sanctions have lost their hold. Conscience and 
individual responsibility are relaxed. In other 
words, the law is strained to do double duty, and 
more is expected of it than in a time when 
morals as a regulating agency are more effica- 
cious. Another strain upon our judicial system 
results from the crude and unorganized character 
of American legislation in a period when the 
growing point of law has shifted to legislation. 
When, in consequence, laws fail to produce the 
anticipated effects, judicial administration shares 
the blame. Worse than this is the effect of laws 
not intended to be enforced. These parodies, 
like the common law branding of felons, in which 
a piece of bacon used to be interposed between 
the branding iron and the criminal’s skin,*° breed 
disrespect for law. Putting courts into politics, 
and compelling judges to become politicians, in 
many jurisdictions has almost destroyed the tra- 


*“Sidgwick, Methods of Ethics, 6 Ed. 456. 
“Bentham, Theory of Legislation (tr. by Hil- 
dreth), 401. 
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ditional respect for the Bench. Finally, the 
ignorant and sensational reports of judicial pro- 
ceedings, from which alone a great part of the 
public may judge of the daily work of the courts, 
completes the impression that the administration 
of justice is but a game. There are honorable 
exceptions, but the average press reports distract 
attention from the real proceeding to petty tilts 
of counsel, encounters with witnesses and sensa- 
tional by-incidents. In Nebraska, not many years 
since, the federal court enjoined the execution 
of an act to regulate insurance companies.** In 
press accounts of the proceeding, the conspiracy 
clause of the bill was copied in extenso under the 
headline “Conspiracy Charged,” and it was made 
to appear that the ground of the injunction was 
a conspiracy between the state officers and some 
persons unknown. It cannot be expected that 
the public shall form any just estimate of our 
courts of justice from such data. 


Vv 
Administration of Justice Is Archaic 


Reviewing the several causes for dissatisfaction 
with the administration of justice which have 
been touched upon, it will have been observed 
that some inhere in all law and are the penalty 
we pay for uniformity; that some inhere in our 
political institutions and are the penalty we pay 
for local self-government and independence from 
bureaucratic control; that some inhere in the 
circumstances of an age of transition and are the 
penalty we pay for freedom of thought and 
universal education. These will take care of 
themselves. But too much of the current dis- 
satisfaction has a just origin in our judicial 
organization and procedure. The causes that lie 
here must be heeded. Our administration of 
justice is not decadent. It is simply behind 
the times. Political judges were known in Eng- 
land down to the last century. Lord Kenyon, 
as Master of the Rolls, sat in Parliament and 
took as active a part in political squabbles in the 
House of Commons as our state judges today in 
party conventions.*2 Dodson and Fogg and 
Sergeant Buzzfuzz wrought in an atmosphere of 
contentious procedure. Bentham tells us that in 
1797, out of five hundred and fifty pending writs 
of error, five hundred and forty-three were 
shams or vexatious contrivances for delay.** 
Jarndyce and Jarndyce dragged out its weary 
course in chancery only half a century ago. We 
are simply stationary in that period of legal 
history. With law schools that are rivaling the 
achievements of Bologna and of Bourges to pro- 
mote scientific study of the law; with active Bar 


Associations in every state to revive professional 


“Niagara Fire Ins. Co. vs. Cornell, 110 Fed. 816. 

“Lord Campbell, Lives of the Chief Justices, (3 
Ed.) IV, 70-73. 

*Works, VII, 214. 
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feeling and throw off the yoke of commercialism; 
with the passing of the doctrine that politics, too, 
is a mere game to be played for its own sake, 
we may look forward confidently to deliverance 
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from the sporting theory of justice; we may look 
forward to a near future when our courts will be 
swift and certain agents of justice, whose deci- 
sions will be acquiesced in and respected by all. 





Seek Judicial Integration in Washington State 
President’s Address Shows Legal Profession of State Now Has Most of 


Machinery for Rendering 


The Editor of this Journal has probably read 
more bar presidents’ addresses than any other 
living person. It is his opinion that President 
L. R. Hamblen’s address to the Washington State 
Bar assembled for its 1936 meeting is precisely 
what such an address should be. Most such ad- 
dresses are well worth reading by every lawyer; 
this one is perfect in form and contents. 

After telling of the history of the State Bar 
during its first three years, and of two important 
achievements by its predecessor—the judicial 
council and rule-making acts—he expressed his 
satisfaction over the work of the superior court 
judges’ association, and then proceeded to pre- 
pare the convention for its deliberations by sum- 
ming up the reports of the committees. These 
reports were on the following subjects: 

Disciplinary matters; selection of judges; legal 
education; unauthorized practice; annotations to 
restatements; public relations; law enforcement; 
law directories and law lists; legislative commit- 
tee; federal legislation; federal district court 
rules; State Bar Review; and reorganization of 
the American Bar Association. 

Attention is directed to the fact that the ad- 
dress dealt with seventeen lines of activity and 
probably only three of them would have been 
available five years ago, and in a great majority 
of the states only one—legal education—would 
have been the subject of presidential comment. 
In Washington eleven years ago there might have 
been reference to legal education, and perhaps 
a perfunctory reference to discipline, but all the 
other sources of interest have emerged since, and 
most of them quite recently. 

Of the matters directly within state jurisdic- 
tion most progress has been made in legal edu- 
cation, unauthorized practice and bar integration. 
And the first two of these, like most of the other 
interests, are bound up with bar integration. 

Main objectives—meaning those which imply 
improvements in court organization and procedure 
—have not yet received in most states the en- 
thusiastic support accorded to the campaign 
against unauthorized practice. The address un- 
der consideration has significance because the 
better administration of justice is involved in a 
number of the foregoing interests and projects. 
But the Washington State Bar has no committee, 
apparently, devoted exclusively to the central ob- 


Superior Public Service 


ject, nor, for that matter, has the American Bar 
Association, with its twenty-six standing and spe- 
cial committees and thirteen sections. 

As for the State Bar itself, President Hamblen 
reported: “The integrated Bar has been func- 
tioning now for three years and I can say with- 
out fear of contradiction that it is accomplishing 
all that was promised for it by those supporters 
who worked so diligently for the passage of the 
act creating it.” He further expressed the opin- 
ion, now shared by many, that the time ap- 
proaches when inclusive organization and self- 
governing powers will be achieved by the pro- 
fession in every state. 


Judicial Council Appreciated 


In comment upon the judicial council a very 
friendly attitude was taken, one rarely observed 
in bar meetings of states in which the judicial 
council is a statutory body. It is too common 
in those states for the council to be wholly ig- 
nored in bar conventions. Saying that the act 
imposed upon the council many duties, he thought 
the most important to be that, quoting the stat- 
ute: “To devise ways and means of simplifying 
judicial procedure, expediting the transaction of 
judicial business, and correcting faults in the 
administration of justice.” It will be remem- 
bered that it was in Washington that the act 
conferring rule-making powers on the supreme 
court was sustained, which was an important 
precedent. The power extends to criminal as 
well as civil procedure and in the last preceding 
number of this Journal (page 157) there was a 
report showing marked progress in disposing of 
appeals in criminal cases, brought about by co- 
operation between the council and the supreme 
court. 

So far as interest in other states is concerned, 
President Hamblen’s address is most notable for 
its reference to progress toward judicial unifica- 
tion, or integration, and for the confidence ex- 
pressed in the early attainment of a very high 
goal, that of creating of the various courts one 
state-wide tribunal. Here we quote in full: 


Judicial Integration Now the Goal 


“Another important cog in the legal ma- 
chinery of the state is the Association of Superior 
Court Judges. I cannot help but express a feel- 
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ing of local pride in the passage of the act creat- 
ing this association. The act was prepared ani 
sponsored by our own Judge William A. Huneke, 
and he was honored after the creation of the 
association by being elected the first president 
judge. In the report submitted by Judge Huneke 
covering the work of the first year of the asso- 
ciation he says: 

“*There were three principal reasons for the 
creation of this association; first, the desire to 
abolish congestion in trial calendars of certain 
superior courts; second, the wish for power in 
the courts to establish uniform rules of practice, 
and third, the conviction that occasional meetings 
of superior court judges of the state would be 
beneficial.’ 

“The report calls attention to the fact that 
at the time of the passage of the act the con- 
gestion of the trial calendar in King County had 
been of long standing and had become serious 
While this congestion was materially relieved 
by the appointment of two additional judges for 
King County, the work of the association of su- 
perior court judges in furnishing additional judges 
to aid in the disposal of cases in that county re- 
sulted in the clearance of the civil non-jury 
calendar by August of 1934. Since the creation 
of the association there has been no congestion in 
any of the superior courts’ trial calendars, and 
it is believed by Judge Huneke that there will 
be no need of future congestion, if the court avail 
themselves of the assistance which may be ren- 
dered by the association in supplying additional 
judges whenever and wherever needed. It is a 
matter of regret that Judge Huneke’s report has 
not been printed, so that it would be available 
to all members of the association. It contains 
so much of interest to the lawyers that it should 
be available to them. In line with the recom- 
mendation of the judicial council that authority 
be given to the supreme court judges to call upon 
the superior court judges to assist them in the 
determination of cases pending when the cal- 
endar is congested, the president judge in his re- 
port recommends the following: 

“ “Looking to the future activities of our asso- 
ciation and what, if any, changes our judicial 
system may aspire to, may I suggest that none 
occurs to me to be so vital and so fraught with 
general good as the unified court. Gradually and 
slowly, but surely we have been drawing away 
from the senseless division of the courts in com- 
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mon law courts, equity courts, admiralty courts 
and the like, and are approaching the common 
sense plun of consolidation of all of these courts 
into one court of general jurisdiction. So that 
the next logical step will be the eradication of 
the different courts that we now have, viz., the 
supreme, the superior and justice of the peace 
courts, and the creation in their stead of one 
court of general jurisdiction with necessary di- 
visions, such as an appellate division and a trial 
division, which latter may embrace a further di- 
vision which shall have charge of contested mat- 
ters involving small amounts. One important 
feature of the unified court system is that there 
will be but one class of judges to man all the 
divisions.’ ” 

The reasons for integrating the judiciary of 
a state—the absolute necessity, we might say— 
are so obvious that it is only a question of time 
when some state will take the lead and set a 
pattern for many others. That it is more likely to 
be Washington than any other state is suggested 
by the rather full account given in this Journal 
of the report of the Constitutional Revision 
Commission. (Feb., 1936, Vol. 19, No. 5). 
There is encouragement in the fact that other 
interests are at work and the bench and bar 
appear ready to cooperate. 


Superior Court Judges Association 


We must assume that the first president of 
the Superior Judges’ Association, Judge William 
A. Huneke, represents judical opinion. The act 
creating the association was adopted in a spe- 
cial session held in 1933, and approved Jan. 
18, 1934. (Ch. 58, p. 160). The trial judges 
are required to report monthly to the president 
as to the condition of trial calendars and “of 
any other conditions requiring another judge.” 
After the first year’s experience this was con- 
strued to mean a brief report saying whether 
the signor would need help, and if not, what 
time he could afford for assisting in another dis- 
trict. The need was expressed in the act as 
“the equitable distribution of the work of the 
superior courts of the state so that congestion 
in trial calendars shall be abolished.” 

Excellent progress was reported at the end 
of the first year and a number of problems of 
statutes and administration were submitted and 
discussed at the judges’ meeting. That part of 
the judiciary is becoming unified. 


I think there should be but one trial court with as many judges 
as are necessary to transact the business, and such an interior 
arrangement and distribution of the business of the courts as would 
enable minor matters to be speedily dispatched. The whole system 
of courts inferior to the one court of general jurisdiction, including 
municipal courts and police courts, seems to me to imply that the 
small affairs of small people can be disposed of by small courts, 
when the true conception of the administration of justice is that 
the least concern of the least person is of the highest consideration 


to the State. — Newton D. Raker. 








Judiciary Article in Model State Constitution 


Integration of the Judiciary a Present Ideal — Text of State-wide Plan 
Serves as Stimulant to Study and Argument 


Of all the factors involved in the administra- 
tion of justice the matter of organization of the 
judiciary is the most significant. While consid- 
erable progress has been made in respect to or- 
ganization of the bar, requirements for admission 
and civil procedure, and the outlook is promising 
for better modes of selecting judges, there has 
been as yet no complete success in any state in 
making of all the judges an organized and respon- 
sible body of officials. 


Progress has been made on the periphery; local 
magistrates in many cities have been displaced by 
courts which possess the advantages of adminis- 
trative direction; judicial councils exist in about 
half of the states and they have to a considerable 
extent equalized judicial service in the districts; 
there is in a number of states an intention to 
transfer rural jurisdiction from justices to real 
courts. Perhaps these steps are necessary in the 
evolution. They have all proved their worth and 
all trend toward the ultimate integration of the 
judiciary of the entire state. 


The principle has been understood and upheld 
ever since 1906 when Rosoe Pound presented his 
historic analysis of causes for dissatisfaction with 
the administration of justice. In 1909 the Amer- 
ican Bar Association approved the principle in 
these words: 


“The whole judicial power of each state, at 
least for civil causes, should be vested in one 
great court, of which all tribunals should be 
branches, departments or divisions." The busi- 
ness as well as the judicial administration of this 
court should be thoroughly organized so as to 
prevent, not merely waste of judicial power, but 
all needless clerical work, duplication of papers 
and records, and the like, thus obviating expense 
to litigants and cost to the public.”’* 


The Judicature Society had from its beginning 
the advantage of this pioneering, and has con- 
sistently placed this principle foremost. In its 
bulletin fourteen the principle was clothed in its 
appropriate constitutional language. The draft 
judiciary article was compactly submitted in its 
JourNAL in 1920. Much that has been done in 
creating and operating judicial councils, and in 
extending and utilizing rule-making authority, may 
be attributed to the publicity thus given. 

At the present time there is more promise of 
reaching the goal of judicial unification than ever 
before. For several years the drafting of a judi- 


It is not possible at this time to explain why 
the limitation to civil causes was suggested. 


*Proc. A.B.A., 1909, p. 589. 
‘Bulletin 7-A is out of print, but its contents 


were published in this Journal, vol. 11, no. 4, Dec., 
1927. 
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cial article has been in progress in Kansas;‘ in 
New Jersey the judicial council has gone far in 
projecting improvements in a confused and 
archaic system of courts;* in Ohio there is a defi- 
nite movement to arrive at unification;’ in Vir- 
ginia the fee-paid, lay magistrates have been sup- 
planted;' in Washington there is present confi- 
dence that there will be complete judicial integra- 
tion before long.* 

The most impressive instance occurred in Mis- 
souri when some years ago the constitutional con- 
vention approved an ideal judiciary article and it 
came very near to adoption after a brief cam- 
paign.” 

In the year 1919 the National Municipal 
League rallied a number of its members best 
qualified in respect to state government and from 
them obtained drafts of the various parts of a 
model state constitution. At the meeting of that 
year three days were spent in debating important 
features, and the votes of members taken were 
submitted to draftsmen as advisory opinions.” 

The matter of the judiciary article was re- 
ferred to the Judicature Society and its draft was 
subsequently altered only in one section, that 
which dealt with judicial selection. There was 
offered by the Society its earlier proposal, that 
the people elect the chief justice of the unified 
court and empower him to fill vacancies in all 
branches, subject to a referendum vote after a 
reasonable term of service. 

In the intervening years the League has de- 
voted its attention mainly to city and county gov- 
ernment and its model state constitution has not 
received the publicity which its importance jus- 
tifies. 

In reprinting this judiciary article it may be 
said that there can be no expectation that a 
model article will in all respects meet the needs 
of any state. Such a draft serves a purpose how- 
ever in coordinating conflicting powers and in- 
terests and is very helpful in stimulating argu- 
ment and study. 

As will be seen in the text below the National 
Municipal League preferred appointment by the 
governor of all judges for ten year terms, with a 
provision for removal by address of a majority 


of the single chamber legislature. 


‘See Review of Judicial Council Reports, Jour. 
Am. Jud. Soc., vol. 20, no. 2, p. 45-46. 

"Idem, vol. 19, no. 2 p. 55-56. 

*Idem, vol. 20, no. 4, p. 157. 

"Idem, vol. 18, no. 4, p. 125. 

*Idem, vol. 20, no. 5. 

"Idem, vol. 7, no. 4, p. 117. 

“The Model State Constitution pamphlet, price 
fifty cents, may be obtained from the office of the 
National Municipal League, 309 West 34th st., 
New York City. 








190 JOURNAL OF THE 


In the last three years there has been more 
interest and more planning in respect to judicial 
selection and tenure than in half a century. With 
this experience, and the tendency toward accept- 
ance of certain features by bar associations in a 
number of states, we are disposed to offer two 
proposals to selection which were only partly de- 
veloped when the model state constitution was 
framed. 

The one currently most favored is, in brief, as 
follows: that there be a constitutional judiciary 
commission, comprising judges, lawyers and, 
especially, laymen, the duty of which would be to 
submit a few names to the governor for his ap- 
pointment to fill vacancies; tenure to be subject 
to periodic submission of judges’ names to the 
electorate, and without competition. 

The second proposal we derive from Professor 
Charles T. McCormick." He would have the 
governor assign one. member from the highest 
court to be chief justice for a term coequal with 
that of the governor; that this chief justice 
should, by appointment, fill all vacancies in the 
office of judge during his term as chief justice; 
that he should consult with a group of advisers; 
that his appointments should be revocable until 
thirty days after being proclaimed; that the ap- 
pointees should be subject to periodic, non-com- 
petitive elections; and that the chief justice, on 
appointment of his successor, should remain a 
member of the supreme court on the same in- 
determinate tenure as other judges. 

There is much to be said for this plan. While 
participation in the function of selecting judges 
is conferred upon two high officials, and oppor- 
tunity for public reaction and reconsideration is 
afforded, there is still in reality more concen- 
trated responsibility than in any other plan. 

The judiciary article in the Model State Con- 
stitution is substantially the same as the draft 
article published in this Journat in 1920. (vol. 
3, no. 5.) But there was appended to the latter 
a novel proposal which was calculated to prevent 
the judicial system from being prejudiced at any 
subsequent time by the terms of the article. It 
is unfortunate that we have to put so much de- 
tailed matter in the constitution. The alternative 
is to omit all but the main features and develop 
the rest in a schedule to be adopted along with 
the constitution, or amendment, and be subject 
to legislative change. Lawyers hesitate to give a 
legislature so much power. Perhaps they could 
adopt the principle, if not the phraseology, of 
this final section, and know that change would 
be possible, but not without approval of the judi- 
ciary. The section reads as follows: 


Power of Legislature 


“When requested by written resolution of a 
majority of the judicial council, the chief justice 
concurring therein, the legislature shall have 


"See Judicial Selection—Current Plans and 
Trends. Ill. L. R., vol. 30, no. 4, Dec., 1935. A 
greatly condensed statement appears in this Jour- 
nal, vol. 20, no. 2, p. 39. 


power to enact legislation in conflict with this 
article.” 
THE JUDICIARY 


Section 52. UNIFIED COURT CREATED. 
On and after January 1, 19—, the judicial power 
heretofore vested in the [here name all the courts 
of the state} shall be vested in the general court 
of justice, which shall have three departments, 
to be known as the supreme court, the district 
court, and the county court. 


Section 53. FIRST JUDGES. The justices 
of the [here name highest court of the state] 
and the judges of the [here name all the courts 
of the state except justice of the peace courts] 
holding office on said first day of January, 19—, 
shall constitute the first judges of the general 
court of justice, and shall continue to serve as 
such for the remainder of their respective terms 
and until their successors shall have qualified. 


Section 54. JUSTICES OF SUPREME 
COURT. The justices of the [here name high- 
est court of state] shall become justices of the 
supreme court department of the general court. 


Section 55. JUDGES OF DISTRICT 
COURT. the judges of the district court [or cir- 
cuit or superior court, as the case may be] and 
the judges of the [here name any special mu- 
nicipal courts which have a considerable trial 
jurisdiction] shall become judges of the district 
court. 


Section 56. JUDGES OF COUNTY 
COURTS. The judges of the county courts [or 
probate courts, if they are the only courts of 
county jurisdiction] shall become judges of the 
county court, and justices of the peace shall be 
attached as magistrates to the county court 
branch of the county in which they reside. 


SecTION 57. JURISDICTION OF SUPREME 
COURT. The supreme court shall have and ex- 
ercise [here insert all the powers and jurisdiction 
which it may be desired to confer upon the state’s 
highest tribunal]. The supreme court shall have 
power to sit in two or more divisions, when in 
its judgment this is necessary for the proper dis- 
patch of business, and to make rules for the dis- 
tribution of business between the divisions and 
for the hearing of certain cases by the full court. 


Section 58. JURISDICTION OF DIS- 
TRICT COURT. The district court shall have 
original jurisdiction in all cases, civil and crim- 
inal, except where exclusive jurisdiction is by 
this constitution or by law conferred upon some 
other department or division of the general court. 
It shall have such appellate jurisdiction as may 
be prescribed by general rules made by the judi- 
cial council, or by law. 


Section 59. COUNTY COURT JURISDIC- 
TION. The county court shall have original 
jurisdiction to try all causes at the present time 
within the jurisdiction of the county court and 
justices’ courts, unless or until otherwise pro- 
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vided by law. [If there is no court of county- 
wide jurisdiction, here define extent of county 
court’s jurisdiction. ] 


Section 60. APPOINTMENT AND TEN- 
URE. The chief justice and the justices of the 
supreme court shall be appointed by the governor 
for a term of ten years, subject to the consent 
of a majority of the legislature. The judges of 
the district court and the county court shall be 
appointed by the governor for a term of ten 
years. 


SEcTION 61. POWERS AND DUTIES OF 
CHIEF JUSTICE. The chief justice shall be 
an additional justice of the supreme court and 
presiding justice thereof. He may sit in any 
division thereof. He shall preside over meetings 
of the judicial council, and shall be executive 
head of the general court of justice, exercising 
such powers as are herein expressed or may be 
hereafter conferred by rules, not in conflict here- 
with, made by the judicial council. It shall be 
the duty of the chief justice to organize the gen- 
eral court. The chief justice shall cause to be 
published an annual report which shall include 
statistics regarding the business done by each 
department of the general court, and the state 
of the dockets at the close of the year. 


Section 62. DISTRICTS CREATED. Sub- 
ject to alteration by the judicial council or by 
law, the state shall be divided into the follow- 
ing districts, namely: 

First District: The first district shall comprise 
[and so forth]. 


Section 63. ASSIGNMENT OF JUDGES— 
PRESIDING JUSTICES. The district court 
judges shall be asigned by the chief justice to 
the several districts. As nearly as may be, each 
judge shall be assigned to a district containing 
all or a part of the district [or circuit] where he 
served regularly as a judge prior to the adoption 
of this constitution; but evey such judge shall 
be eligible to sit under temporary assignment in 
any other district. Each district shall have a 
presiding justice who shall be appointed by the 
chief justice from among the judges over whom 
he is to preside, to serve as such until the end 
of the term of the chief justice, or until his re- 
tirement, or his removal as presiding justice by 
the judicial council. The presiding justice in 
each district shall have control over the cal- 
endars in the district in county courts in his dis- 
trict and the assignment of judges, subject to 
rules to be made by the judicial council. 


Section 64. JUDICIAL COUNCIL CRE- 
ATED. There shall be a judicial council, to 
consist of the chief justice, the presiding justices 
of the several districts and two [or one] justices 
of the supreme court and two county court judges 
to be assigned for one year by the chief justice. 
The judicial council shall meet at least once in 
each quarter, at a time and place to be designated 
by the chief justice. 
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SEcTION 65. POWERS OF JUDICIAL 
COUNCIL. The judicial council, in addition to 
other powers herein conferred upon it, or here- 
after conferred by law, shall have power to make, 
alter and amend all rules relating to pleading, 
practice and procedure in the general court, and 
to prescribe generally by rules of court the duties 
and jurisdiction of masters and magistrates; also 
to make all rules and regulations respecting the 
duties and the business of the clerk of the gen- 
eral court and his subordinates, and all minis- 
terial officers of the general court and all its de- 
partments, divisions and branches. After this 
constitution has been in effect for four years, the 
legislature shall have power to repeal, alter, amend 
or supplement any rule of pleading, practice or 
procedure, by a law limited to that specific pur- 
pose. The judicial council may reduce the num- 
ber of justices of the peace in any county as 
vacancies occur. 


SecTIonN 66. FIRST RULES OF COURT. 
The rules in force at the time the general court 
shall be established, regulating pleading, practice 
and procedure in the courts consolidated by this 
constitution, which are not inconsistent herewith, 
whether the same be effective by reason of any 
or all acts of the legislature, or otherwise, are 
hereby repealed as statutes, and are constituted 
and declared to be operative as the first rules of 
court for the appropriate departments of the gen- 
eral court, but subject to the power of the judi- 
cial council to make, alter and amend such rules. 


SEcTION 67. CLERK OF GENERAL COURT. 
There shall be selected, by nomination of the 
chief justice and confirmation of the judicial 
council, a clerk of the general court of justice, 
whose duties shall be prescribed by the judicial 
council. The supreme court reporter and clerks 
of all existing courts at the time of the establish- 
ment of the general court shall continue in office 
until their terms expire or are terminated accord- 
ing to law, and shall be subject to the general 
supervision of the clerk of the general court. As 
vacancies occur in the office of such clerks and 
supreme court reporter the places shall be filled 
in the manner provided above for the selection 
of the clerk of the general court, and the per- 
sons so selected shall hold for such terms and 
receive such salaries as the judicial council shall 
direct. 


Section 68. MEETINGS OF JUDGES. 
Meetings of the judges of the supreme court and 
meetings of the district and county judges of the 
several districts shall be held separately at least 
once in each quarter, at times and places to be 
designated by the presiding justices. The chief 
justice shall be notified of all department and 
district meetings, and shall, in his discretion, 
attend, preside and take part in such meetings. 
The judges of all departments shall meet together 
and in departments once in each year, at a time 
and place to be designated by the chief justice. 
At all such meetings the judges shall receive and 
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investigate, or cause to be investigated, all com- 
plaints pertaining to the operation of the courts 
in which they sit, and the officers thereof, and 
shall take such steps in reference thereto as they 
may deem necessary and proper. The judges 
shall have power at any meeting, and it shall be 
their duty, to recommend to the judicial council 
all such rules and regulations for the proper 
administration of justice as to them may seem 
expedient. 


SECTION 69. REMOVAL OF JUDGES. The 
legislature may, upon due notice given and op- 
portunity for defense, remove or retire from of- 
fice any judge, upon the concurrence of two- 
thirds of all the members elected. 


Section 70. APPORTIONMENT OF EX- 
PENSE. All remuneration paid for the services 
of judges and court officials provided for under 
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this constitution shall be paid by an appropriation 
by the legislature, and shall be reckoned as part 
of the expense of the judicial establishment under 
this constitution. The legislature may by law 
provide for the apportionment among the several 
counties of the state of the expense of the main- 
tenance of the general court so far as the same 
may exceed the revenues received therefrom. 


Section 71. ACCOUNTING FOR FEES. 
Subject to alteration under rules made by the 
judicial council, the fees taxed shall be such as 
were at the establishment of the general court 
provided by law. All such fees and all masters’ 
fees shall be paid to the clerk of the general 
court. All fines collected shall be paid to the 
clerk. All fees, costs and fines paid to the clerk 
shall be accounted for by him monthly and paid 
to the state treasurer. 





The Use of Lay Assistant Judges in Vermont Courts 


Studies of judicature in European countries 
reveal a widespread adoption of jury trial in the 
nineteenth century, and a subsequent recession 
of the wave, until there remained, for civil causes, 
only two lay advisers to the judge in certain 
northern nations. The matter appears to have 
been stabilized at this point. The gradual drift 
away from jury trial, except in tort actions, has 
been notable in England. Under the “new pro- 
cedure,” which we call pre-trial procedure, the 
jury is waived as a means for saving the court’s 
time. In Ireland there is no unqualified right to 
jury trial in ex contractu causes. 

A reference to the Vermont practice, which 
involves the use of two assistant judges in law 
cases, aroused the curiosity of the Editor, and, 
with the generous aid of Mr. William R. 
McFeeters, of St. Albans, some interesting facts 
have been obtained. These assistant judges have 
been a part of the judicial system from the 
earliest history of the state. No particular quali- 
fications are imposed but it is uncommon to 
have a lawyer elected to this office. Terms are 
for two years. 

The fact that the assistants sit in all law cases, 
whether tried by jury or to the court, and that 
in non-jury cases the law provides that the find- 
ings of facts must be by a majority of the three 
officials, makes it appear that the assistant judges 
are of real importance. As to this our corre- 
spondent says: 

“As members of the county court [a court of 
general trial jurisdiction] they have equal powers 
with the presiding judge. These powers have 
been exercised and upheld in decisions of the 
supreme court. However, there is little com- 
plaint about such activity. In general, the “side” 
judges, as we call them, take their cue from the 
presiding judge. In divorce matters they are 


very often the controlling factor, for of course 
their knowledge of local gossip, family history, 
and so forth, have an important bearing in these 
matters.” 

One can place his own estimate on the im- 
portance and value of this ancient office. We 
learn that the bar does not take the side judges 
very seriously. But they have oher duties; they 
have “general care of the county property, court 
house, jail, and so forth. They may levy a tax 
for the upkeep of the same under certain statu- 
tory provisions. They are bail commissioners and 
jury commissioners. They have broad powers as 
to taking depositions in perpetual remembrance, 
and in issuing supersedeas in cases in which a 
new trial is asked because the party has been 
deprived of his day in court because of fraud, 
accident, or mistake.” 

It would appear then that the persistence of 
the office of assistant judge is in considerable 
measure due to the service rendered in adminis- 
trative and quasi-judicial fields. And it may be 
in part to their political prestige. 

Says Mr. McFeeters: “I find that in 1920 in 
the report of a committee on proposal of amend- 
ments to the constitution, a minority proposal 
recommended leaving out the words ‘assistant 
judges’ in the provisions having to do with the 
county officers. The commission said: ‘These 
proposed amendments are all designed to do away 
with the assistant judges of the county court as 
constitutional officers.’ The minority report said 
that the office had become purely political, that 
it is subject to abuse and that it should be abol- 
ished.” 

From 1793 to 1850 the Vermont constitution 
provided for the election of judges by the legis- 
lature. A statute constituted the county court 
with one chief judge and two assistant judges, 
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all to be residents of the county. It seems plaus- 
ible to assume that in the earliest pioneer times 
there was no objection to the election of laymen 
as judges. In time the office of chief judge came 
to be accorded to a lawyer, but the functions 
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of the assistant judges adapted the office to lay- 
men. Since 1850 the constitution has provided 
for their election by the freemen of their re- 
spective counties, and has fixed the term at two 
years. 





The Drafting of Criminal Codes 


Objectives to be Attained Must be Clearly Comprehended — Substantive, 
Procedural and Administrative Codes Must be Harmonized 


By JOHN BARKER WAITE* 


Revision of criminal codes is more or less in 
the air—perhaps in two senses. Michigan re- 
drafted its procedural laws in 1927; since then 
the American Law Institute has been urging 
adoption, in whole or in part, of its recently 
produced model code; Illinois has been in the 
throes of formulating another penal code. Other 
states are seriously considering the wisdom of 
revision. And it must be conceded that in many 
states, if not in all, there is opportunity for im- 
provement in the criminal law through re- 
drafting. 

Under the existing hodgepodge of Michigan 
statutes, for example, one who takes fruit from 
the land of another without permission, can be 
prosecuted under at least three different sections, 
the penalties being thirty days in jail or twenty 
dollars fine; sixty days in jail or one hundred 
dollars fine; three months in jail and one hundred 
dollars fine. Moreover, if the fruit be cranber- 
ries, a fourth section is applicable, under which 
he must be sentenced to not less than five days 
in jail, or five dollars fine, with no maximum 
stated. But if the fruit be blackberries, still an- 
other section provides a definitely limited penalty 
of from five to fifteen days and five dollars 
to twenty-five dollars fine; and even this penalty 
only if the lands upon which the fruit grows be 
“enclosed” and “posted.” 

So too, if fruit trees be cut down, injured, or 
removed, the offense is variously punishable by 
one year in jail or one hundred fifty dollars fine, 
sixty days or one hundred dollars, three months 
and one hundred dollars, depending on the par- 
ticular statute under which the prosecution is 
brought. When the “value of the trees taken” 
is more than twenty-five dollars, the penalty 
varies under still other statutes, up to one year 
or five hundred dollars fine. But if the “injury 
done the owner” be more than twenty-five dol- 
lars, the penalty, under another statute, may run 
as high as five years or five hundred dollars. 

Such statutory vagaries are by no means con- 
fined to any one state, nor to relatively imma- 
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terial matters. In a number of states the penalty 
which can be imposed on one who kills another 
by negligent driving of an automobile will vary 
materially, depending on whether he is prosecuted 
under the statute relating to involuntary man- 
slaughter, or the one relating to negligent homi- 
cide. And in every state we find a peace officer’s 
powers of arrest dependent to some extent on 
the distinction between felony and misdemeanor, 
yet in few, if any, do we find any clear cut 
recognition of what that distinction is. In almost 
any field of subject matter we can find statutes 
so limited by the very detail of their wording 
as to leave holes which it is inconceivable the 
legislature could really have intended. 

Such internal inconsistencies, repetitions, or 
vacancies as these can perhaps be corrected with- 
out much real consideration of fundamentals. 
But no thoroughgoing revision of the criminal 
law as a whole, no “new code,” can possibly be 
concocted wisely and to the end of greatest 
social gain without searching consideration of the 
theories which underlie its content and a definite 
comprehension of the precise objectives sought 
to be attained through the law. 


What Do We Want Criminal Law to Do? 


When one does look to these fundamentals, just 
what is the real purpose of the criminal law? 
To set forth specifically certain activities which 
are prohibited; this much may be conceded. 
And to protect society from the doing of those 
forbidden acts; this too may be accepted as a 
sound generalization. But with this. agreement 


ends. By what method does the law purport to 
protect society? What is the theory of its oper- 
tion? Does it aim at elimination from society 


of those who are a danger to it? Or does it seek 
only to control the activities of people who are a 
free part of the social group by threatened 
punishment for forbidden acts? To be sure, 
elimination may amount in effect to punishment; 
and certain forms of punishment may produce a 
permanent or temporary elimination from the 
group. Nevertheless the adoption of one theory 
or the other as the fundamental basis of the law 
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will inevitably produce striking differences in the 
content of any code. 

If the protection is to be secured by elimina- 
tion of provedly dangerous persons, punishment 
as such will have no place in the code, except as 
it may be an incidental means of cure. The 
eliminative process may be more drastic in its 
effects on an offender than mere punishment 
would have been; seriously dangerous persons 
may have to be eliminated by death. Yet 
the elimination by death will differ materially 
from punishment by death. Punishment as a 
method of social protection always raises ques- 
tions of what punishment the offender “deserves” ; 
and one whose punishability of mind is negatived 
by insanity is not liable at all. But “elimination” 
raises questions only of what protection society 
deserves; in which case an offender’s insanity, by 
marking him as peculiarly dangerous, may make 
his elimination by death especially necessary. On 
the other hand, some seriously dangerous indivi- 
dual, apparently “deserving” of punishment, may 
in truth be susceptible of elimination as a con- 
tinuing danger through medicine or surgery. Un- 
der a code written on one theory he would be 
punished; under the other theory he would not. 

So too a wrongdoer who is not a serious 
menace to social safety, but merely a continu- 
ing public nuisance would be treated quite dif- 
ferently under these two diverse theories of 
proper social protection. Eddie Murphy, before 
the court for the sixty-fourth time and in his 
sixty-sixth year, never accused of anything more 
harmful than petit larceny or drunkenness, 
might long ago have been “abated,” under the 
“elimination” theory, by continued segregation 
from the free social activity in which he was 
not fitted to compete. But as “punishment” 
three months imprisonment at a time, even 
though amounting to a total of many years, is 
the maximum that he could be said to have de- 
served. Thus, and in a hundred other respects, the 
content of a penal code founded on the notion 
of social protection by means of elimination will 
differ from that of one whose aim is protection 
through punishment. 


What Is the Purpose of Punishment? 


But even if the notion of punishment as a 
basis be accepted, another fundamental of its 
purpose must be agreed upon before any intel- 
ligent drafting is possible. Is the punishment 
conceived of as a protection because it satisfies 
the social desire for retribution and thereby pre- 
vents unregulated private revenge? Such is said 
to have been the origin of the criminal law. Or 
is it assumed to protect through deterrence of 
similar acts? This latter is the conventional as- 
sertion. Obviously the content of a penal code 
will differ widely as one purpose or the other is 
assumed. An unsuccessful attempt at injury, for 
example, will not be punishable under the “re- 
tribution” idea, because only injury accomplished 
really calls for revenge. But in the aim of “deter- 
rence,” the attempt is the very thing that should 
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be hit. It is not success that we seek to dis- 
courage, but the activities which lead to success. 
Hence, in the “deterrence” theory an unsuccess- 
ful attempt is logically as much punishable, and 
punishable as much, as a successful one. 

So too, if the purpose of the code is deter- 
rence, penalties should be swift and inevitable; 
if the purpose is revenge, delay is immaterial, 
and technical requirements obstructive of speed 
and certainty are harmless. 

Yet every penal code today represents a 
chaotic combination of all three theories. To use 
Michigan again as illustrative, its statutes accept 
the “deterrence” idea to the extent of making 
unsuccessful attempts punishable; but they fol- 
low the “retribution” principle in punishing suc- 
cess twice as severely as the attempt is punished. 
Yet both retribution and deterrence are in their 
turn discarded and the “elimination” idea is 
adopted in those sections of the code which pro- 
vide for probation, parole, indeterminate sentence, 
“reformatories” and “rehabilitation” by various 
other means. 


Must Harmonize Competing Interests 


It is not the purpose of this discussion to 
suggest what should be the theoretical objective 
of a code. Any wise assumption of purpose and 
means must necessarily be the result of much 
study and careful consideration. Compromise and 
a combination of all three methods of protection 
may be found desirable. Possibly the social in- 
stinct for revenge is too great to be satisfied by 
mere elimination through rehabilitation or cure. 
Individual abstention from crime may possibly 
be the result of a public psychology created by 
conventional reprobation of certain activities; it 
may require an establishment of ideas of “right” 
which can be built up only by means of public 
punishment. Again it is possible that the pre- 
vention of minor misdemeanors, such as traffic 
offenses, can best be attained through deterrent 
punishment, while more serious felonies can be 
prevented only by elimination of repetitive of- 
fenders. But the compromise, whatever it be, 
must be rationally evolved, and not the result of 
chance, or momentary emotion; and once adopted 
it must be consistently adhered to in formulation 
of any code builded upon it. Not otherwise can 
a code be wisely produced. 


Administration of Law Paramount 


A second basic proposition in code drafting 
attaches particularly to the procedural side of 
criminal law. This is that because the effective- 
ness of any procedural code depends on the char- 
acter of the men by whom it is administered, the 
wisest code is that which is best suited to the 
character of its administrators. 

Amazingly few of the failures in criminal 
justice are attributable to defects or deficiencies 
in the criminal law, Their repetition can not 
be prevented by alterations in the criminal law 
itself; though they might be forestalled by 


changes in the organization laws by which ad- 
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ministrators of the criminal law are selected. If 
the police do not arrest, the remedy is a more 
competent police; improved, perhaps, by perma- 
nence of tenure which makes possible a higher 
class of employes and greater training. If juries 
improperly acquit, a different method of select- 
ing jurors might improve matters. The removal 
of judges from the influence of political favor 
would, in many respects, justify greater reliance 
upon judicial discretion. But all these putative 
betterments in the law’s enforcement are ex- 
traneous to the content of the criminal law it- 
self, whether penal or procedural. 


Competent and able administrators can make 
any criminal code more effective than it will 
be under the administration of incompetent of- 
ficials. But competent officials will accomplish 
more under a code which allows scope for their 
abilities than under one designed to hold un- 
trustworthy administrators to a narrow path of 
meticulously regulated procedure. The best pro- 
cedural code, therefore, is one drafted specifically 
to fit the probable character of the officials, 
whether policemen, prosecutors, or judges, by 
whom it will be administered. 


Since it is a safe assumption that the character 
and competency of officials will depend largely 
upon the organization law under which they are 
selected, trained and hold office, it follows in- 
escapably that the best procedural code will be 
one which is drafted not merely in conformity 
with the laws relating to personnel, but in con- 
junction with them. If a procedural code and 
the personnel laws be drafted separately, the 
content of the code can rise no higher than 
something suited to the personnel provided by 
preexisting organization laws. If the organization 
laws be redrawn after promulgation of the code, 
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the more comptent personnel thereby provided 
will be hampered by code provisions suited to 
the incompetent administrators holding office un- 
der the earlier laws. The two must of necessity 
be formulated as complements of each other; 
the code provisions broad enough to give scope 
to the ability of the ablest men procurable as 
administrators, and the personnel laws calculated 
to provide administrators of an ability necessi- 
tated by the discretionary power provided in the 
code. 
Substance and Procedure Integrated 


Moreover, no procedural code can be envi- 
sioned as a practical matter independent of the 
penal law it is designed to make effective. Puni- 
tive or eliminative provisions of the substantive 
law might as well not be written if the proce- 
dural law is not adapted to their accomplishment. 
Penal or procedural codes, like the procedure 
and organization laws, must necessarily be 
drafted in relation one to the other. After all, 
law, though variously named in relation to its 
application, is no matter of compartmented in- 
dependencies. Penal code, procedural code and 
organization laws must be formulated each in re- 
lation to the other, as cooperating parts of an 
integrated whole. 

If the assertion of these propositions—that the 
criminal law should be made consistent with 
some definite predetermination of its purpose, 
and each part integrally related to the whole— 
be thought mere elaboration of the obvious, the 
answer is that no code has yet been so built. 
Possibly it is extravagant to say that on these 
commandments must hang all the law and the 
social profits, but it can scarcely be denied that 
no code of criminal law can be drafted wisely 
without regard to them. 





Faithful Court Officers Appreciated 


The Cleveland Bar Association deserves men- 
tion again because of its gracious act in giving 
a dinner, attended by three hundred members, to 
honor four court officials who have served thirty 
years. The guests of honor were V. A. E. Dus- 
tin, jury commissioner in the common pleas 
court; Miss Sadie L. Drake, clerk in the federal 
bankruptcy court; Conrad O. Drake, of the 
psychiatric department of the probate court; and 
Thomas L. Lewis, chief probation officer of the 
juvenile court. 

“They have helped us over the rough spots,” 
said President Stanley L. Orr. “They are splen- 
did living arguments in favor of the merit sys- 
tem and career men in public life.” 

The first named, Mr. Dustin, is largely respon- 
sible for the institution and successful operation 
of the system of assigning cases for trial in the 


common pleas court, which has been invaluable in 
other cities, as well as in Cleveland. He also 
manages the key-number jury system, now spread- 
ing widely. 





Lawyers as Soldiers 


An anecdote related by President Herbert C. 
Bartlett, of the New Jersey State Bar Association 
in his address at the annual meeting deserves 
wider circulation. 

Early in the World War there was a review of 
volunteers in London. A corps comprising only 
lawyers arrived at the saluting point, noticeable 
mainly for irregularity of formation. 

“What the devil is this corps?” asked the re- 
viewing officer. 

They told him: “The lawyers—as this inden- 
ture witnesseth.” 








Broad Program Needed for Crime Control 


Intensive Study of Prosecutor's Office by Baker and DeLong Directs At- 
tention to Fundamental Defects in State and Local Government 


The words “gun-man” and “gun-moll” ap- 
peared in nearly every newspaper one picked 
up only a few months ago, or at most a year. 
And now they begin to sound archaic. Perhaps 
they are on their way to oblivion, thanks to the 
keen young men trained by Mr. Edgar Hoover 
to track down interstate criminals. Something 
definite has been accomplished. Compacts be- 
tween states are being made to further the efforts 
of local police in pursuit of criminals. The in- 
dispensable quality of apprehension as part of 
law enforcement is not only appreciated, but is 
being implemented. 

When the crime wave registered in the pro- 
fessional mind about fifteen years ago it was 
realized that police work called for reforms. It 
seemed too difficult. So we have made headway 
in learning something about catching criminals. 
And at that early stage there appeared to be 
little else requiring correction except trial pro- 
cedure. Appellate courts had already gone far 
to make justice more certain, less free from meta- 
physical quibbling, but the low percentage of 
convictions was apparent, and the blame was 
placed by the more ardent reformers on the rules 
of the game as they applied to trials. We are 
referring strictly to the reactions of lawyers. The 
interest in penology, mostly confined to persons 
not at the bar, dates further back. 

The numerous crime surveys served a great 
purpose in analyzing the entire body of problems, 
extending from detective work to prison admin- 
istration, but, for various reasons, they have not 
led in most instances to substantial reforms. 
They told of the need for better policing and 
other improvements, but were generally weak as 
to concrete plans and strong on building up pub- 
lic sentiment. 

More recently advanced students in this field 
have been exposing other salients of the crim- 
inal citadel. The importance of the prosecutor 
and of administration in the prosecutor’s office 
has been brought out.1. There have even been 
timid approaches to the idea of unifying the 
tribunals that deal with criminals and of utiliz- 
ing judicial rule-making authority as a means for 
overcoming obstacles. 

This matter of prosecution has assumed its 
proper large place in the scheme of reform. The 





1. The writer has reason for supposing that 
he was the first person to deliver an address di- 
rected against defects in prosecution. Invited to 
speak at a convention of Illinois prosecutors about 
sixteen years ago, he told his audience what was 
wrong with the office of prosecutor, and what the 
office needed. He escaped without formal indict- 
ment, 


largest single body of literature on the subject 
comprises the articles published in the Journal 
of Criminal Law and Criminology in the past 
three years, and recently brought to completion 
in the March number, 1936. The authors of 
these ten comprehensive articles are Newman F. 
Baker, professor of law in Northwestern Uni- 
versity and Earl H. DeLong, instructor in po- 
litical science in the same University. These 
articles richly deserve publication in book form. 

The intention here and now is to tell as much 
as can be told in limited space concerning the 
conclusions reached in the last article, with due 
thanks for the privilege of liberal quotation. 
The authors say that this article is intended “to 
discuss the office of prosecuting attorney in its 
relation to the broad general problem of the im- 
provement of the whole process of criminal law 
administration. We retract no part of the esti- 
mate, suggested frequently throughout this series. 
that the office of prosecutor is the central force 
which gives tone and momentum to the creak- 
ing movement of our criminal justice machinery.” 


The Failure of Procedural Reform 


We reproduce the authors’ first subhead, under 
which they show that little has been accomplished 
through fifteen years of harping on changes in 
procedure, the principal ones being in the trial 
field. Five pages are devoted to proofs. The 
Missouri Crime Survey (1926) was one of the 
best of more than a score. The reformers ad- 
vanced to a legislative campaign with banners 
flying and hopes high. Their fifty-five bills, “cov- 
ering a wide range of criminal reform . . . all 
went down to complete defeat.” A report made 
by the Missouri Bar Association’s committee in 
1935 contains this quotation. In succeeding 
years the bar committee sponsored only legisla- 
tion that might be considered a “minimum of ad- 
vancement for our state.” Score still zero. “To 
continue to push a program of comprehensive 
revision before the legislature appears futile. . 
It is our belief that to expect sympathetic treat- 
ment of any adequate program on this subject 
we might present to the next legislature is, from 
past experiences, but a fatuous hope. . . We 
have passed the time when there is a question of 
what to do; the question today is, how to get it 
done.” 

A similarly pessimistic report made to the 
Texas Bar Association is referred to and quoted. 
Our authors then summarize as follows: 

“In effect, then, we have this general situation. 
The chambers of commerce, civic clubs, crime 
commissions and voters’ leagues all favor sweep- 
ing administrative reforms but they are largely 


196 











AMERICAN JUDICATURE SOCIETY 


inarticulate groups of chronic protesters. Legal 
changes in the field are dependent upon bar 
groups for concrete recommendations and bill 
drafting, but the bar groups content themselves 
with ‘procedural’ matters which have been demon- 
strated by the surveys to be of much less public 
importance. |Thereby failing to educate the 
public as to the more serious needs.| The bar 
groups, however, are the ones which succeed in 
getting their measures before the legislatures 
where they are actively opposed by rural law- 
makers and professional criminal lawyers who 
are not in sympathy with the bar movements. 
Civic groups are naturally apathetic toward the 
technical bar measures and lend small support 
and, of course, the measures usually are defeated. 
This cycle of frustration bids fair to continue 
until the bar groups are awakened to the neces- 
sity of broadening their activities beyond the 
present narrow confines of statute tinkering over 
into the more general field of governmental ad- 
ministration wherein a general program, attrac- 
tive to the thoughtful citizen and the civic or- 
ganizations, will secure widespread support. In 
effect the lawyer must become a political scien- 
tist.” 


Before quitting this lead it may be said that 
criminal justice was very much improved in 
Cleveland after the notable crime survey there 
made, and there has been great improvement in 
Chicago. But fundamental reforms in admin- 
istrative machinery in those fortunate jurisdic- 
tions, and generally throughout the country, are 
not only laggard, but almost without supporters. 


The Use of Court Rules 


Our authors devote three pages to considera- 
tion of rule-making authority as a means for 
breaking the log-jam in the legislatures. In some 
states the bar is groping toward such relief. In 
Missouri especially hope appears to be justified. 
Not only are rules to be obtained where possible 
by an expert and responsible authority, toward 
whom the blather of the legislative chambers 
cannot be directed, but if a rule after trial proves 
defective or impractical, it can be altered or re- 
pealed without an agony of effort and delay. The 
judges of the criminal courts, furthermore, will 
be more favorably impressed by rules than stat- 
utes. That curious doctrine about statutes in de- 
rogation of the common law, which has so often 
hamstrung needed legislation, has not yet seized 
and perverted good intentions expressed in rules 
of court. 


Under this heading there is also the persuasive 
suggestion that “supreme courts may be induced 
to assist in efficient criminal prosecution through 
liberal decisions which might supply wants un- 
obtainable through legislation. Many members 
of supreme courts belong to bar associations. 
crime institutes, and various organizations such 
as the American Law Institute. Though hamp- 
ered by ancient precedents and often by the 
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political taint of election, supreme courts furnish 
a fertile field for reformers to [cultivate.]” 

The instances are then recorded in which the 
Illinois supreme court a few years ago held un- 
constitutional the act of 1828, under which for 
a century lawyers had tried to befuddle jurors 
by reading to them the decisions of courts. And 
also the decision of the same court which resulted 
in permitting a waiver of jury trial, a reform 
which has been a powerful factor in making 
criminal justice less ashamed of itself in Cook 
County. 

As for the ancient and perverse statute pur- 
porting to make juries judges of the law as well 
as the facts, it is said: “Though this law doubt- 
less would have been fought for and defended to 
the bitter end by elected legislators, it was effec- 
tively removed from the books by this decision. 
No longer can juries disregard instructions from 
the court; no longer can counsel read ‘the law’ 
to the juries in long-winded and confusing lec- 
tures. Now the court may direct a verdict for 
the defendant. The result has been good. Where 
a frontal attack would have been useless the end 
was obtained through sheer weight of legal argu 
ment.” 

Reforming the Office of Prosecutor 


Here our authors give at some length the story 
of Joseph W. Folk’s meteoric career as prosecutor 
in St. Louis. Comparatively unknown and only 
thirty-one years old, he chanced to be elected, 
and it fell to his lot to attack and disrupt one 
of the most corrupt combinations of business 
and politics that ever was exposed in any of our 
cities. In his four year term he won a brilliant 
victory through courage and wise administration, 
and then he was through as prosecutor. 

This experience is submitted for what it actu- 
ally is. If Joseph Folk’s “pugnacious qualities” 
had been suspected he could not have been 
elected. And so the simple conclusion that we 
are to curb crime merely by electing efficient, 
incorruptible and industrious prosecutors is seen 
to be no better than a mirage. Miracles are too 
rare. 

At the time the Illinois Crime survey was com- 
pleted, in 1929, these authors summed up their 
recommendations by saying that prosecutors’ 
salaries should be increased to attract able men; 
that there should be sufficient funds to provide 
adequate assistance, under civil service laws: 
that the prosecutor should be relieved of civil 
duties; and where counties cannot afford this, 
there should be a grouping of counties, which is 
common in some southern states; and finally that 
prosecutors should be appointed, as in Connecti- 
cut. 

But, after six years, the authors find that cer- 
tain trends have been directly contrary to these 
recommendations and that no progress has been 
made in respect to any of them. “We find our- 
selves up against the stone wall of legislative 
inertia. Those of us who might humbly beseech 
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legislators to come to our assistance, are under 
the handicap of having nothing to trade—log- 
rolling seems to be the usual method of secur- 
ing the passage of laws—and we have no logs to 
roll.” 


Unofficial Supervision and Coordination 


Here we have five pages of comment upon the 
part which civic organizations — crime commis- 
sions—may take. It is pointed out that the 
proper operation of the machinery of criminal 
justice involves all the various officers in the 
executive and judicial departments that perform 
any part of the various functions. Even the as- 
sistant prosecutors may be fumblers, and even 
clerks of court may cause harm. The burden of 
grand jury hearings in all felony cases need not 
be argued in twenty-seven states in which the 
grand jury is available but is employed only 
when it is really needed. 

The point made is that our local and state gov- 
ernment has never approached the problem of 
coordinating the agents recruited for the crime 
war. Of course we cannot have one superin- 
tendent with power to direct police activities and 
also supervise magistrates and judges. But if the 
agents in the executive department were subordi- 
nate to a reasonable unified control, and the 
judges and clerks were part of a unified judicial 
department, the heads of the two anti-crime 
armies would be able to cooperate to a degree 
not now realized. 

The absence of these basic political unities 
explains, more than thousands of pages of de- 
tailed study presented in crime survey reports, 
why we continue to fumble in spite of so much 
exhortation. In the past two years there has been 
an approach to an understanding of fundamentals 
by the few leaders who have pointed out that 
procedural ,snags do not account for most mis- 
carriages of justice; that personnel is more im- 
portant than procedure, and personnel cannot be 
expected to function properly unless properly or- 
ganized. 

But before reaching that stage of the discus- 
sion, our authors present the need for a pro- 
visional coordinating agency. In the absence of 
official coordination in a properly constituted 
local government, the gap can be filled only by 
a voluntary agency. The Chicago Crime Com- 
mission illustrates two things impressively; it 
shows how absolutely necessary it is that records 
be kept of the performance of all the numerous 
officials involved, and that these agents be kept 
aware of the fact that they are under observa- 
tion. 

That Crime Commission is undoubtedly de- 
serving of a large share of the credit for redeem- 
ing Chicago from a disgraceful and all but un- 
endurable condition. It should be added, how- 
ever, that the constructive work of the Com- 
mission appears to date from the time when Mr. 
Frank J. Loesch was given its management. For 


years it had limited its service to its clients. That 
is to say, it contracted with citizens to see that 
after they had been robbed the Commission 
would endeavor to secure adequate sentences for 
the criminals. In support of this policy it was 
necessary to stand in with the police and the 
judges. Under its terms of existence it could not 
antagonize any political interest. It was a tooth- 
less watchdog so far as public interests were 
concerned. The greater is the honor to a fear- 
less and able lawyer, Frank J. Loesch, who turned 
the Crime Commission into a truly coordinating 
body with a fighting spirit. This article must 
proceed on the theory that interested persons 
will read the full text of the contributions made 
by Professors Baker and DeLong. 


Reorganization of Official Agencies 


Still employing the headings of the original 
text, we come now to the authors’ conclusions 
after six years of study and writing. What has 
been said is virtually by way of introduction to 
these conclusions. From this point on virtually 
the full text of this significant article is pre- 
sented. 

“Quite clearly the more fundamental need is a 
drastic reorganization of our official law enforce- 
ment machinery—a reorganization so drastic that 
it insures some possibility of efficiency and re- 
sponsibility and removes the need for surveil- 
lance of the type given by the Chicago Crime 
Commission. This comment is not meant to 
imply that we have ignored the need for improve- 
ment in the prevention, the investigation, or the 
prosecution of crime. The last fifteen years have 
witnessed tremendous strides in these fields. 
Efforts at such improvements, however, have 
been limited usually to single sectors of the 
process of law enforcement and practically no 
consideration has been given to the need for 
amalgamation of these jealous segments into one 
integrated administrative procedure. 

“In view of the momentum which now char- 
acterizes the movement for better internal admin- 
istration of police departments, it is possible that 
reform emphasis should be shifted to this field 
of inter-agency relationships. But study of the 
office of prosecuting attorney, which this discus- 
sion concludes, has led us to the decision that the 
local machinery of law enforcement must be re- 
built in order to place in some one official the re- 
sponsibility and the power now shared by the 
police, the sheriff, the coroner, and the prosecutor 
It is hardly the province of this paper to treat 
of the implications of this suggestion but brief 
recognition of alternative methods of accomplish- 
ment is not out of order. One suggestion, which 
has been proposed by Dr. Willoughby, is to con- 
centrate responsibility by simply giving the 
prosecuting attorney the control over the work 
now handled by the other three agencies—an 
arrangement which is not especially appealing 
unless the prosecutor’s office can be made de- 
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cidedly less political than is usually the case at 
present. 


Prosecution as a Police Function 


“Another proposal involves the elimination of 
the offices of sheriff, coroner, and prosecuting at- 
torney with provision for the transfer of their 
functions directly into the police department 
itself. The fact that police work is becoming 
definitely professionalized in our moderate and 
larger sized cities makes this approach rather at- 
tractive. Further, the English experience 
with police supervision of prosecution is evidence 
that this arrangement works. Observation of 
prosecution in Chicago indicates that in misde- 
meanor cases, which constitute approximately 
nine-tenths of the work of the criminal courts in 
Cook County, the responsibility for prosecution 
now devolves primarily upon the judge or the 
police. One of the features of the present situa- 
tion which is most destructive to the morale of 
police officers is the fact that time after time, in 
cases which they have investigated and prepared, 
they go to court only to see the defendant dis- 
charged because the prosecutor is incompetent, 
unprepared, or uninterested. 

“Another plan is that of the Ohio County 
Government Commission which suggests that the 
municipal police department, the coroner, the 
sheriff, and the prosecuting attorney all be abol- 
ished. and their functions assigned to a county 
department of law enforcement consisting of a 
police division, an investigation division, and a 
division of prosecution. The commissioner of 
this department would be appointed by the chief 
executive of the county—a county manager or 
the president of the board of commissioners, as 
the case may be. 


Proposed Division of Authority 


“The question of the extent and the method 
of integration of the local machinery is by no 
means the only controversial issue involved in 
the matter of law enforcement organization. This 
brief summary of the possibilities for the re- 
organization of local law enforcement machinery 
has assumed that it is both desirable and politic- 
ally necessary to continue to give the major 
responsibility for this function of government to 
the local community. Perhaps this assumption 
is unjustified. It is possible, of course, that the 
whole responsibility should be turned over di- 
rectly to the administrative authorities of state 
government. If that seems too drastic, a com- 
promise might be effected by giving the state full 
control and responsibility in the rural areas of 
the state while local responsibility continues to 
be the rule in the urban sections. If the urban 
community is to continue to carry some re- 
sponsibility, it is necessary to decide how large 
a geographical area each local unit should cover. 
Is a regional establishment necessary for our met- 
ropolitan regions? Should the same regional 
unit be used in the rural area also? The Ohio 


Commission’s proposal that the county be made 
the unit is a very definite attempt to deal with 
this issue as well as with the problem of integra- 
tion to which reference has already been made. 
Whatever this local unit should be, it seems very 
clear that the ordinary city, town, or village is 
too restricted an area for most effective admin- 
istration. . . . 

“Although little has been done toward this 
thorough reconstruction of local machinery, there 
has been some vague recognition that a coordi- 
nating hand is needed—recognition which has 
been expressed primarily in the demand for 
some sort of state action through a state police 
force, a state bureau of criminal identification 
and investigation, or a state department of jus- 
tice. Analysis of the state police movement 
indicates that the creation of such an agency 
usually is not an attempt at co-ordination so 
much as it is the provision of a substitute for 
the degenerate office of sheriff in the rural areas 
of the state. As these state police forces have 
matured, however, they have gradually assumed 
the role of supervisors of the police agencies 
within the state. The state bureaus are definite 
attempts to provide co-ordination, limited as in 
the case of the state police almost entirely to 
inter-community aspects of police activity. They 
have accomplished this by filing and exchanging 
identification information and by maintaining 
teletype and radio communication systems. 
Occasionally both the state police and the bu- 
reaus provide assistance to local agencies in 
criminal investigations, but this type of agency 
has neither been adequately staffed nor given 
sufficient grants of power to enable it to weld 
police, coroner, sheriff, and prosecutor into a 
single administrative organization. 


Power of Attorney General Not Favored 


“Over a somewhat longer period of time, and 
almost independently of these developments in 
the police field, many states have attempted to 
provide for some state supervision of criminal 
prosecution. The attorney general is almost 
invariably the official chosen for this task. His 
powers range all the way from the mere offer 
of advice to prosecutors to the power to super- 
sede local officers when such drastic action seems 
necessary. The extent and effectiveness of these 
powers has been reviewed at length in this series 
and need not be repeated here. Let it suffice 
to say that only within the last two years have 
the attempts to expand the power of the attor- 
ney general contemplated any co-ordination of 
prosecution and police work. If any particular 
lesson is to be drawn from American experience 
with the power of attorney generals to super- 
vise criminal prosecution, it is that this officer 
should not be given any of the criminal law 
functions which the state government decides to 
assume. 

“The present state department of justice move- 
ment, of which the California constitutional 
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amendment is the most vigorous offspring, does 
involve a real recognition that the whole process 
of law enforcement must be supervised by one 
responsible head. To the extent that this move- 
ment involves the recognition of this necessity, 
it may be expected to contribute heavily to the 
future efficiency of this phase of government. 
Our local experience indicates that the state 
efforts in this field must be integrated just as 
fully as local administration. If, however, the 
department of justice enthusiasts insist that the 
attorney general be the one to have this duty 
of supervision, this previous experience with 
attorney generals in the field of criminal law 
administration indicates that this will be only 
another disappointment along a pathway of 
reform which is strewn with disappointments. 
The American Bar Association’s recommendation 
for the establishment of state departments of 
justice included the possibility that some officer 
other than the attorney general ought to be made 
the head of such a department, and the most 
should be made of this phase of the recommen- 
dation. It is most important to decide what 
should be the proper extent of direct state 
activity in the administration of criminal justice, 
but whatever the degree of state participation 
which is determined upon, the best results will 
come if all aspects of the process are united 
in one agency and if the enforcement of the 
criminal law is the exclusive, or at least the 
major, function of this unit. 


State Compacts Not a Panacea 


“More closely related to this matter of state 
law enforcement organization than a first glance 
might indicate, is the widespread interest in the 
extension of federal power in this field and in 
the development of substantial interstate co-op- 
eration. In fact, so widespread is the conclusion 
that crime is a national problem which trans- 
cends state power and state boundaries that it is 
clearly a part of the credo of criminal law 
reform—an item which seems to have been 
accepted without full analysis of its implications 
or of its significance. 

“There can be no doubt that it is highly 
desirable for the states to make the fullest 
possible use of the interstate compact and other 
cevices of co-operation in meeting their mutual 
problems in law enforcement. The conclusion 
of compacts and agreements to relax the for- 
malities of interstate rendition and to provide 
for effective supervis‘on of convicts released on 
probation and parole is a decidedly hopeful step, 
and the compact plan should be extended into 
other aspects of the crime problem. There is 
one danger, however. The compact device is 
new, at least in this field, and it is comparatively 
easy of installation. The result is that it is being 
taken up with a fervor somewhat similar to that 
which initiated the movement for the reform of 
criminal procedure a quarter of a century ago. 





JOURNAL OF THE 


Desirable as the development may be, it most 
certainly is not a panacea. Assuming that tbe 
percentage of achievement is higher than in the 
procedural reform movement, the use of these 
agreements can affect only a negligible part of 
the work of criminal courts and law enforce- 
ment agencies. For example, it will not sub- 
stantially shrink the wide area between the 
seventy-five thousand felonies “known to the 
police” and the 2,011 indictments returned in 
Cook County in 1935. If the interstate compact 
becomes the exclusive enthusiasm of any sub- 
stantial part of our reform energy, more funda- 
mental needs may suffer. It should be devel- 
oped, of course, but it should be relegated to its 


proper relation in the treatment of the general 
issue. 


Too Much Reliance on Federal Power 


“A somewhat similar problem arises in con- 
nection with recent extensions of federal activ- 
ity in the field of crime. This is true not 
so much in the legislative enactments of the last 
three years as of the purely administrative 
expansions of the work of the federal Bureau 
of Investigation in the Department of Justice. 
There can be little doubt that ‘Babyface’ Nelson. 
John Dillinger, and others needed to be caught 
or killed, and it seems to be quite clear that the 
federal Bureau of Investigation had to step in 
if this was to be accomplished. The problem is 
not the fact of specific or even hasty action in 
these particular cases. It is rather the complete 
equanimity and enthusiasm with which the publ’c 
has accepted the fact that the federal government 
was the one to do the job. The success and the 
spectacularity of the work of the federal agents 
seems likely to lead the general public to assume 
that the matter has been solved by this inter- 
vention and that tedious, perseverant concentra- 
tion on problems of state organization and state 
procedure is no longer necessary. The disorgan- 
ization and inefficiency of state agencies lead to 
federal intervention which in turn further de- 
moralizes the organs of state and local govern- 
ment. and the cycle continues! It will be a long 
time before the few hundred agents of the De- 
partment of Justice can expand enough to do the 
work now given to 130,000 peace officers in the 
United States.. but this consideration does not 
stop the growth of the assumption that the na- 
tional government has taken over the job nor 
does it stop the effects of that assumption. 


States Must Act or Sacrifice Autonomy 


“As a matter of constitutional assignment, the 
responsibility for the maintenance of public peace 
and order still belongs quite definitely to the 
state. Despite the considerations which have 


been mentioned in the preceding few paragraphs. 
it is still one of the functions of government 
which quite conceivably, the states can handle 
effectively in a federal svstem. To the sugges- 
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tion that our past and present experience proves 
the contrary, it is perhaps sufficient to point out 
that we have had no experience with the possi- 
bilities of a symmetrical, state-wide program. 
The best which has been provided has been a 
congeries of local prosecutors, coroners, police. 
and sheriffs on which we have pasted a state 
police force, a state bureau of criminal identifica- 
tion, and perhaps a state department of justice— 
a patchwork structure with no unity of action or 
responsibility. It is by no means necessary that 
all administration be performed directly by the 
administrative officers in the departments of state 
government: local agencies may continue to carry 
a large part of the burden. But until sufficient 
unity of program and action is provided to see 
the problem as a state-wide problem, there is no 
reason to think that interstate co-operation can 
be effective or federal encroachment delayed. 
“Tf a federal structure is worth preserving—a 
controversial issue which this discussion seeks to 
avoid—this matter of criminal law enforcement 
is an issue of supreme importance. There is still 
opportunity for the states to prove themselves 
capable of handling this aspect of government. 
but the opportunity is waning very rapidly. The 
present trends cannot be reversed or stopped sim- 
ply by adding ‘notice of alibi’ at this point and 
poviding fo an ‘intestate compact’ at that. These 
are the little holes through which a few members 
of our criminal population trickle back to un- 
supervised, unreconstructed, and resentful free- 
dom. The great flood has passed unseen behind 
us through the wide gaps which occur in the pre- 
trial administrative processes which are under the 
control of our police and prosecuting officers. 


Comprehensive Program Needed 


“Of course, these comments have barely 
touched the problems which have been indicated. 
It has been thought to be much beyond the scope 
of the discussion to give any extensive analysis 
of implications or criticism of details. The only 
justification for even mentioning these matters is 
the extreme significance of the disorganization of 
the law enforcement structure and the fact that 
its relation to the general problem has not been 
sufficiently emphasized. There is need for an- 
alvsis not merely of the actual processes of ad- 
ministration and the conflicts of policy which 
have been noticed but also of the proposals for 
change on which reform energy is now being 
snent. There is every reason to think that more 
cubstantial results may be obtained by utilizing 
these reform efforts to attack the heart of the 
nroblem rather than expending them on minor 
improvements which are desirable but not con- 
trolling. Tt will he necessary for the interested 
elements in each state to plan a comprehensive 
nrogram of action for that state and to work for 
the entire program. 

“The determination of such a program is alone 
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a difficult problem which involves decision on all 
the issues which have been hinted throughout 
the preceding discussion and others in addition. 

“How far can we go in uniting police and 
prosecution work under one responsible head? 

“Ts it worth while to attempt to keep a strong 
local administrative unit, or should the whole 
responsibility be turned over directly to state 
officers ? 

“If the local unit is kept, what geographical 
area should it cover? What should be the rela- 
tion of state agencies to such a local unit? 

“How much emphasis shall be given to the re- 
form of criminal procedure? Shall the mode of 
attack be shifted to reform through the judicial 
rule-making power? 

“If extensive reorganization is not practicable 
at once, can anything be done in the meantime 
to make the prosecutor's office less political and 
more competent? What can be done to co-ordinate 
the work of police and prosecuting agencies in 
the meantime before the two functions are united 
in the same office? 

“What is the relation of the interstate com- 
pact and the federal extension movement to such 
a general program? 

“All these and innumerable other questions 
must be answered before any such comprehen- 
sive program is attained, and then, of course, the 
task of accomplishing it is even more difficult. 
It takes the allied efforts of bar groups, civic 
associations, chambers of commerce, labor unions, 
churches, and the press to create enough pres- 
sure upon the electorate to achieve the ends 
sought. Frankly, it is a matter of sweat and 
blood. And rarely do we find, at least in bar 
groups, lawyers with sufficient dominance of 
character who are willing to sacrifice the neces- 
sary time which such leadership demands. 

“While little or nothing may be expected in 
most states under present conditions, it is refresh- 
ing to see what might be accomplished if unified 
effort is made. In January, 1934, the California 
Chamber of Commerce initiated a history-mak- 
ing legislative campaign and in one year’s time 
four sweeping constitutional amendments were 
obtained. They provided for a better method of 
choosing judges, a state department of justice, 
and certain procedural changes. This occurred 
only after an intensive campaign. 122,000 digests 
and 100,000 cards were mailed, chairmen served 
in each county of the state, and 1.000 copies of a 
speakers’ manual were used by volunteer speak- 
ers. During the campaign newspaper releases 
went daily to three hundred newspapers, 5,000 
meetings were held. and extensive use was made 
of the billboard and radio. All efforts emphasized 
the simple slogan, ‘Curb Crime.’ Back of the 
campaign were the Women’s Clubs. the League 
of Women Voters, the American Legion, the 
Commonwealth Club, the state and local bar 
associations, the prosecutors and chiefs of police 
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throughout the state, and the universities. This 
California experience is a graphic illustration of 
what can be done but it also teaches that it is 
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imperative that a comprehensive program be 


planned before such energy may be attracted and 


directed.” 





Brief Survey of the Bar Integration Movement 


In Nearly a Score of States the Profession Strives to Acquire Integrated 
Powers and Responsibilities 


The purpose of this article is to give as much 
information concerning the bar integration move- 
ment as is made available early in January. It 
is sufficient by way of introduction to say that 
the movement is expanding every month and is 
becoming every year more interesting as plans 
are made for adopting the integration principle 
to local conditions. 


The states to be reported on are: Arkansas, 
Colorado, Florida, Georgia, Indiana, Iowa, Kan- 


sas, Massachusetts, Minnesota, Montana, Ne-. 


braska, New Jersey, Ohio, Pennsylvania, Ten- 
nessee, Texas, Wisconsin, Wyoming, eighteen in 
all. But it should not be assumed that early 
disposal of the question is to be expected in all 
of these states. 


As the movement has widened year by year it 
has developed variations in theory, both as to 
the best form for any given state and as to the 
form most likely to be obtained in a reasonable 
time. The movement began with two model 
acts, which differed not at all in substance, but 
as to form became immediately competitive. 

The Judicature Society act, first published in 
1918, was written as a model, and so was made 
profuse and explicit for the express purpose of 
conveying something like a picture of a state bar 
having compulsory and inclusive membership. An 
abridgement of this act was offered in 1920, 
soon after the Conference of Bar Association 
Delegates created its committee on integration. 

In a number of states bar leaders immediately 
accepted the integration principles and assumed 
that anything that to them seemed so reasonable 
would be readily accepted by the profession and 
the legislatures. In most instances they were 
doomed to disappointment. But in 1923, the 
first year when bills based upon the model acts 
could be submitted, success was had in two 
states, Alabama and Idaho, and in both states 
the shorter act was adopted. Alabama is entitled 
to priority because the Idaho act was held uncon- 
stitutional as to two rather unimportant and 
technical points, with dicta which condemned the 
basic principles unmercifully. 


This was explainable by the fact that there 
were no precedents and the act had been passed 





Jackson v. Gallet, 228 Pac. 1068. 


by lay legislators as a response to lawyer legis- 
lators’ taunts.” 

But before the supreme court had rendered its 
decision there was a time for cooling—for sober 
second thought—and the merits of unification 
of a small bar scattered over a huge state, be- 
came apparent. So, with slight amendment, the 
act was passed again in 1925, was again sub- 
jected to adjudication, and this time Chief Jus- 
tice Alfred Budge, who had written the first 
opinion, held the act valid in words which showed 
a truly magnanimous intention to revoke his 
earlier and hasty views.® 

In 1925 the Conference of Delegates model 
act was adopted in New Mexico and the Judica- 
ture Society act was passed in California. In 
the latter state the bill was vetoed; two years 
later it was again passed and signed by a new 
governor. The rest of the seventeen states 
acquired statutes in the following order: 

Nevada (1928), Oklahoma (1929), South Da- 
kota and Utah (1931), Mississippi (1932), 
Arizona, North Carolina and Washington (1933). 
Kentucky and Louisiana (1934), Michigan and 
Oregon (1935). 

In Porto Rico the bar regained the corporate 
powers enjoyed through a long history prior to 
its acquisition by the United States by an act 
adopted in 1932. 

Divergence in Form of Statutes 

A divergence in the form as well as the phras- 
ing of bar acts appeared as soon as the move- 
ment was well under way. The Utah act is best 
called eclectic. The California act was preferred 
in a number of states because of the growing 
body of decisions but it proved to be one difficult 
to promote successfully. Just at the time when 
this Journal was moved to say that the essence 
of integration lay not so much in the power to 
control admission and impose discipline. as in 
unitary membership and representative govern- 
ment, news was received of the adoption of a 
short act. relying much on supreme court rules 
for details of organization, in the state of South 
Dakota. This short act was introduced when it 
became apparent that the long one was doomed. 


*Bar Integration in Idaho, by Jess B. Hawley, 
Am. Jud. Soc. Jour. 14, 141. 
*In re Edwards, 255 Pac. 906, 266 Pac. 665. 
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This Journal has continued to recommend 
short acts. The Washington act of 1935 con- 
tains seventeen sections as against thirteen in the 
South Dakota act. The theory of leaving much 
to court rules has been steadily gaining ground, 
not only because it is less difficult to obtain 
such a statute but also, and chiefly, because 
amendments, when needed, are more readily 
obtained. 

The trend toward brevity culminated in the 
Kentucky act of 1934, containing but three sec- 
tions, and obtained after a third defeat of an act 
similar to that of California’s. The history in 
Michigan in 1935 was identical with that in Ken- 
tucky. Defeat was avoided by changing from a 
long act to one of two sections which relies 
largely upon supreme court rules.* And by this 
time the advantage of this theory had been 
recognized in Texas and Indiana and by drafts- 
men in several other states. In states in which 
the bar associations failed to secure acts in 1935 
—Arkansas, Georgia, Kansas, Minnesota and 
South Carolina—the new theory was not wel- 
comed. In Wisconsin a rather long act was 
passed and then vetoed. 

There remains some preference for long bills, 
explainable partly because lawyers like to nail 
down every conceivable item. It does not 
appear, on the other hand, that there is any- 
where doubt as to the willingness of the supreme 
court to embody bar association plans in rules. 
At least there has been no instance of this. 


Question of Delegated Legislative Power 


In Michigan there was no fear that the brief 
act was repugnant to the constitutional prohibi- 
tion of delegated legislative power. The constitu- 
tion and early decisions appeared to fortify this 
belief. This very serious question was sure to 
be raised in Kentucky. It was raised in two 
cases decided recently, and the opinions sustain- 
ing the Kentucky State Bar status become land- 
marks for future legislatures and courts. Refer- 
ence to these cases and quotations from the 
opinions will be found later in this article. Suffi- 
cient here to say that the Kentucky Court of Ap- 
peals did not find it necessary to pass upon the 
question whether its organization rules could 
stand as rules made by legislative authority; the 
validity of the bar status was held to be by 
virtue of rules which the court had the duty and 
the power to adopt and enforce as an implied or 
inherent duty and power. 

The first serious reaction to the arguments for 
a brief bar act leaving all details of organization 
to court rules advanced in this Journal, came 
late in 1932 when the Washington State Bar 
drafted a bill of only three sections, but men- 
tioning all essentials.° However, the act which 


*State Bar Acts Annotated (3d. ed., 1936). All 
present acts are here presented in sufficient fullness. 
Obtainable from Am. Bar Assoc. 

*Am. Jud. Soc. Jour. 16, 106. 
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emerged early in 1933 is both concise and com- 
plete. It is an excellent model for draftsmen 
who prefer a concise statute which leaves to the 
supreme court nothing more than construction of 
its plain terms. 


Judicial Power to the Front 


But the earlier Washington draft affected opin- 
ion, and was reflected in an interim report to the 
Illinois State Bar Association published in Oc- 
tober, 1932, by its committee on legal education, 
of which Mr. Paul O’Donnell, proponent of inde- 
pendent judicial power to organize the bar, was 
chairman. The growing sentiment for integra- 
tion in Illinois was embarrassed by the opinion in 
the case In re Day, holding that the legislature 
had no power in respect to the bar. Mr. O’Don- 
nell drafted and published a proposed rule in 
eight sections.° The editor of the American Bar 
Association presented strong arguments for un- 
restricted judicial power in this field.” A first 
result was an approach to integration by rules 
of the Illinois supreme court which gave needed 
powers to the State Bar Association and Chi- 
cago Bar Association to implement and simplify 
procedure in disciplinary cases.* 

On the heels of this action Chairman Guinther 
submitted a report to the Ohio State Bar Asso- 
ciation which argued strongly for integration by 
rules alone and which persuaded the Association 
to that policy.® 


Missouri Plan Emerges 


During the apoplectic conditions prevailing in 
the first half of 1933, although bar acts were 
adopted in three states (Arizona, North Carolina 
and Washington), even more significant things 
were happening. Among the unsuccessful Asso- 
ciations was that in Missouri, which had waged 
such a battle in legislature that the issue had be- 
come thoroughly popularized, the leading news- 
papers following debates day by day with front 
page stories and with editorials. The bill was 
defeated by a slender margin. But the supreme 
court, in the Richards case, asserted its power in 
this field. The Association petitioned the court 
to act. A commission of the bar was appointed. 
A report was filed as a brief with a proposed plan 
of organization, and the court adopted the needed 
rules. 

Then began what has since been called “the 
Missouri plan.” Coming so closely after defeat 
in legislature, the court’s commission did not ask 
for the equivalent of the defeated bill, but got 
what it requested. It amounted to a great deal, 
and owing to the steadily growing influence of 
the Missouri example, it is important to explain 
again what the rules did. 

The court imposed a fee of three dollars to 


be paid every year by every practitioner. It 


*Id. 16, 174. 

"Id. 17, 21-2(text of rule adopted). 
*Am. Bar Assoc. Jour, June, 1933. 
*Am. Jud. Soc. Jour. 17, 39. 
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adopted the canons of ethics as part of its rule. 

It provided an “administrative committee” of 
lawyers for each of thirty-eight judicial districts, 
each committee having four members, including 
its chairman. One member investigates and 
prosecutes charges before the committee, which 
reports, if the charges are sustained, to the su- 
preme court. For the co-ordination of these 
committees of the court there was provided a 
general administrative committee of five lawyers, 
one being the chairman who devotes his entire 
time to this work. The rule provides that these 
committees shall investigate charges of unlawful 
practice. This means unlawful practice by lay 
agents as well as by lawyers, and the plan fitted 
existing conditions so well that it was received 
with hearty approval by Association members 
and‘ many other lawyers. By providing means 
for curbing lay encroachment the local commit- 
tees were given larger powers than grievance 
committees in integrated state bars. 

But the court did not acquit itself of its duty 
even by these rules. It proceeded to recognize 
its duty to improve the administration of justice 
by creating also its own judicial council, to be 
financed from the bar fund, recently increased 
to five dollars per annum.. 


A Better Name Needed 


A better name than “the Missouri plan’ is 
much needed. A very considerable measure of 
integration was acquired immediately and the 
prospects for a steady approach to the goal are 
excellent. The Missouri Bar Association had 
several years before provided for affiliation of 
local and district associations as a means for 
gaining strength for its tussle. with the legisla- 
ture. Affiliation helped some, but on the whole 
was disappointing. And for a year after the 
court rules took effect there was not that gain in 
membership, or adoption of a thorough coordina- 
tion of the state and district associations, the 
judges’ association, and the judicial council, 
which had been planned. During the past year, 
however, the large city associations in St. Louis 
and Kansas City, which demanded larger repre- 
sentation, were won over and many new mem- 
bers were acquired. The future looks very good. 

When the Conference of Bar Delegates pub- 
lished its revised edition of State Bar Acts in 
1934 no mention was made of the Missouri plan. 
In the edition of 1935 it was explained briefly 
in a preface. The Missouri plan has not been 
called bar integration. But it has strongly influ- 
enced the profession in a number of states. 
Where the outlook for integration by statute 
or by court rules looks dubious, and where un- 
lawful practice by lawyers and lay agents is a 
serious problem, there is a strong disposition to 
turn to the Missouri plan as a first easy step. 
Reference will be had to these states when their 
situation is described below. 

So a better name than the “Missouri plan” is 
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needed. We have referred to it as an “ap- 
proach to integration” but this term does not 
describe it, and lacks brevity. Suggestions are 
invited. If the Missouri Bar Association should 
soon adopt its fine coordination plan and come 
to embrace a large majority of the lawyers of the 
state, it would be nearly on a par with the 
integrated states, and the term integration would 
appear to be applicable. 

It now appears unlikely that any bar associa- 
tion will press for adoption of either of the origi- 
nal model acts. With reasonable care constitu- 
tional hazards may be avoided, so that the ac- 
cumulated decisions are not as much needed as 
formerly. In several states this year bills will be 
introduced which are intended to be as compre- 
hensive as possible, and leave a minimum re- 
sponsibility to the judiciary. They will not en- 
joy the ease of amendment which court rules 
possess, but draftsmen are inclined to believe 
that they can cover everything, not realizing that 
the tests come from unforeseen quarters later, 
as was discovered by the North Carolina State 
Bar. 

Three Channels for Judicial Power 


In a majority of states the planning involves 
dependence upon judicial rule-making power, 
and the proposals can be grouped in at least 
three classes. There will be several following 
rather closely the Kentucky and Michigan acts; 
in other states there is now entire reliance upon 
court rules without a statute, and if the courts 
are reluctant it is hoped to get a response early 
enough to permit of going to the legislatures this 
year for an enabling or directory act. In several 
states the associations have already planned to 
obtain from the courts rules resembling those 
made by the Missouri supreme court. 

Some emphasis is placed upon the existence of 
these divergent routes because we view the dif- 
ferent policies with complacence. There has 
never been in this Journal a disposition to pres- 
ent one single mode of acquiring the integrative 
status. The object of promoting study and dis- 
cussion has seemed most important. The impor- 
tance of making a start has been emphasized. 
Repeated defeat in certain states has been con- 
strued to mean that a different approach is de- 
sirable and in several instances, already men- 
tioned, a change of mode has proved to be a 
shortcut. 

In this connection it may be well to refer to 
the Louisiana situation. It will be remembered 
that the bar act in that state was adopted on 
short notice and obviously with the view of mak- 
ing the profession subservient to political parti- 
sanship. The act is very similar to the California 
statute, but is criticized because it provides for 
the election of members of the board of gover- 
nors by the general electorate. While Californians 
proudly refer to their Bar as self-governing, the 
Louisiana Bar is precisely the opposite. 

An interesting question arose recently as to 
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which should be entitled to send a delegate to 
the American Bar Association, the Louisiana 
State Bar Association, a voluntary body, or the 
integrated State Bar. Section six of the A. B. A. 
constitution says that if “the question shall arise 
as to which state bar association may select dele- 
gates, the question shall be determined by the 
house of delegates.” The question arose as to 
Louisiana and was decided at the recent meeting 
of the house of delegates in favor of the volun- 
tary association. This should be helpful in fur- 
thering the project of having the State Bar act 
amended so that all the lawyers may cooperate 
in a single, self-governing organization. 

The risk involved in original drafts and phras- 
ing of bar acts is illustrated by the North Caro- 
lina supreme court’s opinion in the Parker case, 
which requires the State Bar to obtain amend- 
ments.'*° The act declares that no officer of the 
Bar is to be deemed a public officer of the state. 
The highest court held that the State Bar Council 
could not, therefore, in view of previous de- 
cisions, serve in a judicial or quasi-judicial pro- 
ceeding. But the reversal of the judgment of 
disbarment below was not based upon this consti- 
tutional objection, but rather on a procedural 
step, the charge against respondent having been 
changed from one against him as attorney to one 
against him as executor. That enabled the State 
Bar to continue, though somewhat crippled, until 
suitable amendments may be obtained, as they 
doubtless will be in the present session. 

North Carolina is the only state other than 
Louisiana in which the enactment of the bar 
statute has not been speedily followed by the 
liquidation of the voluntary state association. 
The two bodies employ the same secretary and 
cooperate very well. A complete union is looked 
for in the near future. 


States Previously Unsuccessful 


As for states which this year seek legislative 
favors after previous defeats we have: Arkansas, 
Georgia, Montana, Texas, Wisconsin and Wy- 
oming. Prospects are reported to be favorable 
in Arkansas. In Georgia practically the same 
bill will be submitted that would have won pas- 
sage in 1935 but for a filibuster and the illness 
of the president of the senate. Chairman Gra- 
ham Wright reports that every member of the 
legislature has been interviewed and nearly all 
have been listed as supporters. 

In Montana there is a probability that a bill 
similar to the Michigan act will be introduced. 
Mr. Walter Aitken, leader of the integration 
movement for more than a decade, is prepared 
to muster strength and persist until the aim is 
accomplished. 

Texas has proved to be one of the hardest 
states for a bar to operate in but the Associa- 
tion has strong leadership and everlasting de- 
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termination. A shift was made last year to a 
very brief bill. A great difficulty appears to be 
that dominant political issues prevent voting on 
the bar measure on its own merits. 


In Wyoming the decision has not been reached 
as to whether a long or short bill will be intro- 
duced. 


Wisconsin Association Undaunted 


A large part of President R. B. Graves’ ad- 
dress at the last convention of the Wisconsin 
State Bar Association was devoted to the mat- 
ter of integration. It will be recalled that in 
1935 this Association made a tremendous fight 
for passage of its bill, and succeeded after the 
measure had been considered twenty-six times 
in the senate and its committee and thirteen 
times in the house. And then, in the governor’s 
absence, the lieutenant governor vetoed it with 
the written explanation that the act would “des- 
troy local bar associations,” that “It places 
great power in the hands of the few, and injury 
to the entire profession may result from such 
concentration of power,” and finally that “The 
measure might increase expenses unnecessarily 
to members of the bar and to the public.” 


President Graves rightly characterized these 
assertions by saying that they demonstrate “that 
not one sensible reason could be advanced for 
the defeat of this legislation.” Other quotations 
indicate the spirit with which the Association 
renews its campaign this year: 


“At present there is in Wisconsin no entity 
entitled to be called or referred to as ‘the Bar’ 
although the concept of the public and many 
times of the press seems to be that we are an 
institution to be held responsible and criticized 
for the dereliction of any who may by chance 
be engaged in earning their living by the practice 
of the law. We all, because of that coincidence, 
are very apt to be looked upon by an unin- 
formed public as a common species, whose na- 
tural trait is to lie and cheat for their clients, 
to suborn perjury and otherwise obstruct the ad- 
ministation of justice. If we are to be con- 
sidered and held responsible as an_ institution, 
let us be one. . . . The solution manifestly is 
to integrate and unify, not only the bar of 
Wisconsin, but of every state of the Union. Only 
by that means may we become in the true sense 
of the word an entity deserving of the name 
‘the Bar.’ Only by that means will needed reforms 
be accomplished, the wrongs done the lawyers 
righted, and the esteem and credit. to which we 
aspire be bestowed by public opinion. 


“My hope and purpose is to impress all 
present with the thought that the State Bar 
Association as now constituted more than ever 
before needs your support and influence. The 
officers of the Association are determined to ex- 
haust every effort to secure the enactment of 
legislation this winter that will result in the 
integration of the bar in Wisconsin. . . . I want 
you to become enthusiastic about it, and so 





206 JOURNAL 


enthusiastic that you each will go out and per- 
sonally do something about it.” 


Movement Dormant in Three States 


The situation in several states can be disposed 
of briefly. In lowa a final decision as to method 
of approach has been deferred until the next 
annual convention of the Association. 

In Ohio a plan for increasing Association mem- 
bership by affiliation of the numerous and strong 
local associations was adopted and, on the de- 
mand of opponents of integration, the Associa- 
tion voted last year to defer action at least one 
year to see what the result would be. As the 
record stands, the direct approach to the supreme 
court for rules, according to Mr. Robert Guinth- 
er’s proposal, is still the policy. This suggests 
the fact that the personnel of a supreme court, so 
likely to change in these times of landslides, 
cuts a big figure.‘ But if affiliation brings 
strength to the Association it will also bring sup- 
port for integration, and if it fails, as in Missouri, 
the failure should have a like effect. 

Minnesota, too, is in the inactive class this 
year. The Bar Association this year will con- 
centrate on a judicial council bill. It is em- 
phatically not to be understood that interest in 
integration is waning. 


Two New Aspirants on East Coast 


Massachusetts and New Jersey are the new- 
est recruits among the states. The executive 
boards of the two Bar Associations have voted 
to start the movement .by having bills similar to 
the Michigan act introduced. It is quite possible 
that there will be changes, and probably improve- 
ments in the text. For instance, in Massa- 
chusetts it is proposed to omit the clause in the 
Michigan act which “creates” the state bar, and 
to have the legislature merely request, or direct, 
the supreme judicial court “to provide for the 
organization of all persons licensed to practice 
law,” and so forth. Such phrasing should obviate 
the objection that legislative power is delegated. 
Another way would be to mention concisely the 
main features of organization and the powers 
conferred, leaving only details for the court 
rules. 

The Pennsylvania Bar Association heard a 
favorable report from its committee on integra- 
tion at the 1936 convention, and then voted ad- 
versely. It is reported that interested persons 
may have a bill introduced notwithstanding. 


The Most Interesting Phase 


We have now reached the most interesting 
phase of the movement. In Indiana there is a 
near approach to a supreme court hearing on a 
Bar Association petition, submitted by Chairman 
Henry M. Dowling, asking for integration by 


"The Ohio supreme court “has had twenty-two 
changes in personnel in the last fourteen years.”— 
George R. Murray, Pres. O. B. A. Rep. 9, 42 
(Jan. 11, 1937). 
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rule. It has appeared that the Indiana Associa- 
tion would be contented at this time with the 
Missouri plan. But there may yet be develop- 
ments which will enable them to go farther with 
the same effort. 

In Tennessee there has been preparation also 
for seeking to obtain the Missouri plan. Serious 
doubts have been felt for a number of years 
whether the constitution would permit of bar in- 
tegration, and also whether it could be done by 
legislation, in view of an old decision which ab- 
solved the profession from a special tax. This 
is a state in which the Missouri plan would ap- 
pear most suitable. 

More recently in Florida events have forced 
rapid decisions by the Association. Last fall, 
on petition of the Jacksonville Bar Association, 
the supreme court made an order authorizing 
circuit judges to appoint “local integrating com- 
mittees.” The court is to be requested to ampiify 
this rule in a logical way, which would afford 
much the same machinery as that operating in 
Missouri. It is proposed that there be a “su- 
preme court commission” comprising one mem- 
ber from each circuit, with staggered terms for 
three years. The purpose of the commission is 
to relieve the court of administrative work in 
respect to managing the various local circuit 
committees now provided. The circuit commit- 
tees will investigate all charges of unlawful prac- 
tice, as in Missouri. In case of charges preferred 
the supreme court commission is to take evidence 
and report to the circuit court of the locality, 
where trial shall be had, with right of appeal to 
the supreme court. Provision is made for an 
enrollment of lawyers, and a separation of active 
from inactive members, and a fee of three dol- 
lars to be paid by active practitioners. Lists 
of practitioners shall be posted in court houses 
and kept up to date. The commission is to have 
a salaried secretary who will collect fees and 
serve also as treasurer. 

There appears to be good reason for expecting 
action along these lines. The most notable di- 
vergence from the Missouri plan is the omission 
of a supreme court created judicial council. 

The Nebraska Bar Association has approved a 
plan submitted recently by its integration com- 


.mittee which looks to complete integration by a 


supreme court rule. A proposed rule was made 
part of the report. It covers every phase of bar 
operations. But there was adopted also the 
recommendation that the rule be first submitted 
to all the lawyers of the state for a vote to show 
their views. While called a questionnaire, this 
is really a referendum. The outcome will be 
awaited with interest by all interested in the 
subject, for this is the first time that any state 
association has pursued this course. It is to be 
hoped that the committee will not be disap- 
pointed. There seems to be danger in this course 
because, as always, many lawyers will fail to 
respond, while all who.are opposed will be certain 
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to vote. At the worst it may set the Associa- 
tion back for a long time to come. 


Important Developments May Soon Arise 


The most recent information indicates hesi- 
tancy toward the plan for seeking independent 
action by the courts in Kansas and Colorado, so 
that Nebraska may be the only state in which 
this theory is adhered to. In Colorado, the bar 
committee, having authority to make the de- 
cision, has decided upon a short enabling act. 
In Kansas a method which has not until now 
been suggested may turn out to be valuable; the 
plan adopted is to obtain from the legislature. 
not an act, but a resolution which requests the 
court to take the matter in hand. This leaves 


action to the discretion of the court and in no 
wise involves the delegation of legislative power 
or impinges upon judicial power. It has the 
advantage also of not leaving the matter in 
limbo, to be rated as both legislative and judicial. 
The division of powers should be unequivocal, 
and would have been, but for the anxiety on the 
part of the judiciary to avoid conflict with the 
legislative department in respect to admission re- 
quirements. 

At any rate, what is done in the next few 
months may have a profound effect upon the near 
future of integration campaigns, and so will be 
watched with keen interest in many states. In 
all this the recent Kentucky Court of appeals 
decisions may play an important role. 





Kentucky Precedent 


In 1934 the Kentucky legislature by its enact- 
ment provided that “The court of appeals of 
Kentucky shall, from time to time, adopt and 
promulgate such rules and regulations as the 
court may see proper: . . . organizing and gov- 
erning a bar association of the attorneys at law 
of this state to act as an administrative agency 
of the court of appeals of Kentucky for the 
purpose of enforcing such rules and regulations 
as are prescribed, adopted and promulgated by 
the court of appeals under this act, providing 
for the government of the state bar as a part 
of the judicial department of the state govern- 
ment . requiring all persons practicing law 
in this state to be members thereof in good 
standing, and fixing the form of its organization 
and operation.” (Only the essential part is 
quoted.) 

In the disciplinary proceeding entitled Com- 
monwealth ex rel W. J. Ward v. J. L. Harring- 
ton 98 S.W. Rep. (2) 52 the respondent chal- 
lenged the jurisdiction of the court of appeals 
and its power in respect to the bar. The opinion, 
dated Nov. 6, 1936, disposes of the jurisdictional 
question (x) by holding’ that the court has im- 
plied constitutional power to adjudicate this 
proceeding although it is not up on appeal. The 
question of the validity of the State Bar organi- 
zation, question (y) is the one particularly inter- 
esting as a precedent. Respondent objected that 
in the bar act the legislature delegated legisla- 
tive power. We think that the act sufficiently 
defined the nature of the organization which it 
authorized to permit the court to sustain the act. 
But the court chose to assert a power inde- 
pendent of the legislature in respect to the 
organization of the bar. 

The opinion says that the act “in its first 
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for Integration Rules 


section purports to confer authority on the court 
of appeals.” In its final holding it sustains the 
bar organization and the rules under which it 
was set up, as its independent act. The statute, 
therefore, is taken to be directory, or suggestive. 
The holding is an assertion of “inherent judicial 
power,” though the Editor, following Mr. Frank 
W. Grinnell, prefers “derivative duty” as the 
better descriptive term.' Here we quote from 
the opinion: 


Brief Quotation from the Opinion 


“As we have seen reason (y) supra, attacks 
our authority to make the rules that we have 
promulgated pursuant to the directions contained 
in the Bar Association act . . . The grounds are, 
that the legislative department of this common- 
wealth under sections 27 and 28 of the constitu- 
tion is the exclusive agency of the government 
that may so prescribe, and that it cannot dele- 
gate that authority to the courts which is ex- 
pressly prohibited by section 28 of the instru- 
ment. But that argument proceeds upon the 
theory that the questioned rules appertain to a 
matter exclusively legislative, and which ignores 
entirely the conclusion that we have above 
announced in disposing of reason (x) supra. 
To follow counsels’ contention to its logical con- 
clusion would result in an absolute denial of any 
inherent power whatever in courts to prescribe 
and adopt any method of procedure in conduct- 
ing inquiries of the nature here involved to 
discover whether or not any of the parts of its 
machinery has become in any wise contaminated. 
Therefore, if the legislature should for any cause 
fail to do so the court would be paralyzed and 
helpless to remedy its threatened destruction. 
Surely our laws are not so framed, nor former 
interpretations thereof so made as to make possi- 
ble any such condition. On the contrary, what 
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we have already said—supported by the cited 
authorities—answers this reason adversely to 
counsels’ contention as will be seen by consult- 
ing those cases and authorities, particularly the 
Capps case and those cited therein. Others to 
the effect, repudiating this and other arguments 
urged against our authority to entertain this in- 
quiry. are, ex parte Wall, 107 U. S. 265, 2 S. W. 
509, 27 L. Ed. 582; Ex Parte Thompson, 228 
Ala. 113, 152 So. 229; State Bd. Law Examiners 
v. Phelan, 43 Wyo. 481, 5 Fac. (2) 263; in re 
Richards, 333 Mo. 907, 63 S. W. (2) 672, and 
our recent case of Commonwealth v. Porter, 242 
Ky. 561, 46 S. W. (2) 1096. All of them affirm 
(expressly or impliedly) the right of the Courts, 
in such circumstances as it was exercised here, to 
make necessary and appropriate rules, independ- 
ently of any legislation, and that, perhaps, it 
would not be obligatory on its part to follow 
any such attempted legislation in the enactment 
of rules of procedure in such investigations. But 
it is not necessary for us at this time to take 
a position with reference thereto—it being only 
sufficient to say that the court proceeded to act 
under the authority that the legislature attempted 
to confer upon it by the 1934 statute, and in 
doing so no constitutional principle was vio- 
lated.” 

From this point the opinion deals with the 
facts and sustains findings of the bar board with 
respect to the charges of improper conduct by 
the respondent. The bar board recommended 
to the court that the respondent be suspended 
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from the practice for one year unless that would 
result in a vacancy in the office of common- 
wealth attorney, in which case recommendation 
was that the respondent be censured. The opin- 
ion holds that suspension would leave the ofiice 
vacant, and, therefore, the respondent was 
ordered to appear in local court to be censured, 
in the presence of the bar but with the public 
excluded. 


Opinion in Second Case 


On Nov. 20, 1936, the same court decided 
adversely to the same constitutional objection in 
the proceeding entitled In re: Sam J. Sparks 
(not yet reported). The report of the bar com- 
missioners was confirmed and the respondent dis- 
barred. We quote one paragraph from an in- 
exorable text: 

“The power [of the court] to regulate the 
conduct and qualifications of its officers does not 
depend upon constitutional or statutory grounds. 
It is a power which is inherent in this court 
as a court—appropriate, indeed necessary, to the 
proper administration of justice. That we have. 
in deference to the bar integration act, set up a 
standing board of comm‘ssioners and machinery 
to conduct and report investigations concerning 
the conduct of attorneys does not alter the fact 
that we are but exerting an inherent power.” 

The foregoing opinions will naturally be of aid 
in states in which only partial integration is 
sought by court rules, as well as in those where 
the aim is for complete organization. 





Past, Present and Future of the Legal Profession* 


By Artur T. 


The future of the bar is not an isolated prob- 
lem. We live in an era of economic, social and 
political change of world-wide extent comparable 
only with the great movement of the latter part 
of the eighteenth century we call the Industrial 
Revolution in England, the American Revolution 
in this country and the French Revolution on the 
Continent. An inevitable transformation in our 
mode of living and our habits of thought is tak- 
ing place as a result of the impact of our tre- 
mendous advances in the realm of the physical 
sciences on our relative inertia in the field of 
the social sciences. This presents a sharp chal- 
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lenge to every existing social institution, the bar 
included. It is inescapable under such circum- 
stances that every institution, willingly or more 
often unwillingly, should be submitted to exam- 
ination and re-examination, to appraisal and re- 
appraisal. Each institution must justify its ex- 
istence. It must adapt itself to the new social 
environment in which it finds itself, while at the 
same time seeking to influence the nature and 
the scope of its new environment. 

What, under these conditions, may we say 
of the bar? What of its organized activities in 
this period of stress and storm? 

You have already heard leaders of the bar 
from the Coast, the Mid-West and the South 
give us testimony, at first-hand, of the results 
accomplished in their states through the integra- 
tion of the bar. Their testimony has been con- 
vincing and, to my mind, conclusive. You would 


be justified in wondering what one coming from 
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the East where there is no integrated bar can 
add to the discussion. Perhaps your Chairman 
in inviting me to address you thought that a hor- 
rible example might, by way of contrast, add 
zest to the proceedings. I can appreciate the 
possibilities of that approach to the problem, but 
I think I may serve you better otherwise. 
During the past few months the National Con- 
ference of Judicial Councils, of which 1 happen 
to be chairman, has been gathering information 
from the several state bar associations on two 
vital matters: (1) what they have done to bet- 
ter the administration of justice, (2) what they 
have done to improve government in state, county 
or municipality. These are fundamental matters. 
They are far removed from what William James, 
speaking of medicine, refers to as the trades- 
union aspect of the profession. We have asked 
for reports on their actual accomplishments in 
these matters as distinguished from their aspira- 
tions, their speeches, and their resolutions. 


Integration Is a Vital Issue 


This will not permit me to call the roll of 
the forty-eight states. I must content myself 
with summarizing the evidence submitted to us: 
(1) In those states in which the bar is organ- 
ized, in which it functions as a unit, there has 
been far greater progress in the important work 
of adapting our judicial machinery to the chang- 
ing economic and social conditions of the twen- 
tieth century than in those jurisdictions where 
the state bar association is a voluntary group, 
embracing generally a mere minority of the bar; 
(2) our state bar associations, singularly enough, 
have not seemed to sense their responsibility for 
government. I say singularly enough, because 
it seems obvious that if the law is a public 
calling, as Senator Root, the patron saint of this 
Conference, so ably demonstrated years ago, we 
lawyers are as responsible for adapting our legis- 
lative methods, our executive and our adminis- 
trative methods as we are our judicial methods 
to the needs of the times. This lack of respon- 
sibility on the part of the bar is the more re- 
markable in view of the rapid growth over the 
past twenty-five years of administrative agencies 
in both the federal and state governments exer- 
cising widespread and varied judicial functions. 
I venture the prophecy that the organized bar 
will in the future, if it is to uphold its preten- 
sions as a public calling, interest itself profoundly 
in the problems of government state and fed- 
eral, legislative and administrative alike, on a 
scientific and non-partisan basis. Be that as it 
may, in its peculiar and traditional field of im- 
proving the administration of justice the evi- 
dence shows that the bar has been most suc- 
cessful in those states where it is organized and 
where it acts as a unit. 


Argument after argument may be adduced in 
favor of the organized bar. Counter-arguments 
(all of them based, in the final analysis, on the 
false assumption that a license to practice law 
is a property right not involving any corre- 
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sponding duties to the courts, the government 
and socicty) have been advanced against it. But 
all of the counter-arguments fall to the ground 
and all of the favorable arguments swing into line 
as mere supporting corollaries behind this funda- 
mental and conclusive proposition: The organized 
bar has pragmatic virtue. In short, it works. It 
succeeds where the voluntary state bar associa- 
tion has either failed utterly or at best has func- 
tioned only partially and spasmodically. Where 
the bar is unified, it has a standing with the 
bench, the chief executive, the legislature and 
the public generally that it has nowhere else 
attained. 


This unification of the bar has come about 
in two different ways. One process of integra- 
tion through legislative enactment or rule of 
court or both, as it exists in eighteen states, 
has already been traced by the preceding speak- 
ers. The other process is tradition, the tradition 
of a learned professional class which gave us a 
united bar in the original thirteen states in the 
period following the Revolution with at least two 
surprising survivals persisting into the twentieth 
century. Because I am convinced that it will 
shed light on the problems of effectively organ- 
izing the bar today, I shall trace briefly, first the 
causes which account for a bar united by tradi- 
tion in the original thirteen states and, secondly, 
the forces which operated to destroy that tra- 
dition. 


Persistence of English Tradition 


In the first place, many of the leaders of the 
pre-Revolutionary bar belonged to the Inns of 
Court; they brought back with them the tradi- 
tions of the English barrister. An even stronger 
tie uniting the lawyers of the Revolutionary 
period was the fact that most of them had served 
in the War for Independence either as comrades 
in arms or as members of the Continental Con- 
gress or of the state legislatures. To them in 
large measure must go the credit for formulating 
the new state constitutions and, later, the Federal 
Constitution, as well as for bringing about their 
adoption. 

That the unifying force of the traditions of 
the Inns of Court was continued in a form 
adapted to the needs of the new country is 
quickly demonstrated by noting the requirements 
for admission to the bar. In New Jersey, for 
example, according to early rules of the Supreme 
Court the applicant must serve a clerkship with 
an attorney for at least five years (four years, 
if a college graduate) and be of good moral 
character. Then he must take an examination 
before one or more of the justices of the Supreme 
Court and “thereupon give satisfactory evidence 
of his learning in the law and his knowledge of 
the practice thereof as established in this state.” 
The examination was given by three of the twelve 
sergeants at law of the Court (their appointment 
as sergeants being proof of their standing as the 
leaders of the bar), with only the attorneys of 
the court entitled to be present. After three 
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years of practice as an attorney, he might take 
another examination before the same justices, 
similarly conducted by three sergeants at law, 
this time in the presence of the counsellors at 
law only of the Court. If he gave “satisfactory 
evidence of his knowledge of the principles and 
doctrine of the law and of his ability as a 
pleader,” he might then for the first time appear 
before the Court in banc or the Chancellor. Is 
it not obvious that under such a system of admis- 
sions the bar was in reality an organized unit, 
its traditions handed down by preceptor to stu- 
dent from generation to generation and its ini- 
tiates chosen carefully after intimate personal 
acquaintance by the judges and leaders of the 
bar? -And, in passing, may we not pause to ques- 
tion whether or not our present standards of 
admission are as high or our methods of admis- 
sion as effective as they were a century and a 
half ago? Is there not much for us to learn from 
the participation of the bench and the leaders of 
the bar in the vital matter of initiating new 
members into their learned profession? Is not, 
for example, the preceptorial system recently pro- 
mulgated in Pennsylvania merely a partial return 
to the ancient personal relationship of a century 
and a half ago? 


The unity of the bar brought about by the 
methods of admission was not deviated from 
throughout the lawyer’s active life. He rode the 
circuit with his fellows; he listened to them try 
their cases and studied their methods; he ate, 
drank and lived with them and the judges, too, 
at the same tavern. He attended at opinion day 
in the Supreme Court each term and listened 
to the justices as they unfolded the law, reading 
their opinions to the assembled bar; and you may 
be sure he, in turn, at the tavern took his part 
in the inevitable discussion of the opinions. The 
criticism by members of the bar of judicial opin- 
ions was then a very vital matter, not relegated 
as now to the peaceful atmosphere of the law 
reviews, but spontaneous, immediate and not alto- 
gether free from personal bias. It is difficult 
for us to estimate how much of the strength of 
the legal opinions in the formative period of our 
law was generated by a consciousness on the part 
of the judges of this type of criticism. The law- 
yers, too, in many communities had their law 
clubs, with weekly meetings for the reading and 
discussion of legal papers and genial social inter- 
course as well. The importance of these clubs 
on the development of judicial institutions and 
the bar as a profession cannot be over-empha- 
sized. You will find interesting glimpses of the 
law clubs in Warren’s History of the American 
Bar. All in all, the relation of lawyer to lawyer, 
despite strenuous professional rivalries and the re- 
lation of bench to bar in the post-Revolutionary 
period of our history was personal and intimate, 
in many ways comparable to the fellowship of 
college and fraternity. 

So homogeneous was the bar by education and 
training that occasionally the most remarkable 
accidents occurred. Thus, in 1804, due to the 
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unexpected political accident of the Republicans 
defeating the Federalists in the party struggle 
for the control of the legislature, it was found 
that there was no acceptable lawyer in New Jer- 
sey who had had the foresight to become a Re- 
publican and thus render himself eligible for elec- 
tion to the bench. Consequently, William Ros- 
sell, who up to that time had enjoyed a con- 
tented life as a saddler, found himself elevated 
to the distinguished position of justice of the 
Supreme Court. Judge Elmer, in his “Reminis- 
cences of New Jersey,” describes the result most 
vividly: 

“His total lack of legal knowledge, especially in 
matters of practice and pleading, was so much com- 
plained of by the lawyers of the circuit which he 
attended, that in 1820 an act was passed, requiring 
the justices of the supreme court so to arrange the 
several circuits in the State, there being no judicial 
districts established by law, as now, that no justice 
should hold the circuit court in the same county 
two terms in succession, unless in the opinion of 
the court there should be a necessity therefor.” 


New Jersey survived the experiment, which, for- 
tunately for all concerned, has never been re- 
peated; the bar thereafter took care to see to it 
that there was always a goodly representation of 
lawyers in each of the political parties available 
for such judicial appointments as might arise. 

The organization of the bar through tradition, 
combined with professional training and keen 
interest in public affairs, led De Tocqueville, 
writing in 1835, to characterize the judges and 
the lawyers as the American Aristocracy. His 
observations are worth quoting: 


“The special information which lawyers derive 
from their studies ensures them a separate station 
in society; and they constitute a sort of privileged 
body in the scale of intelligence. . . . Lawyers are 
attached to public order beyond every other consid- 
eration and the best security of public order is au- 
thority... .In America there are no nobles or 
literary men, and the people are apt to mistrust 
the wealthy; lawyers consequently form the highest 
political class and the most cultivated circle of so- 
ciety. .. . If I were asked where I place the Amer- 
ican Aristocracy, I should reply without hesitation, 
that it is not composed of the rich, who are united 
by no common tie, but that it occupies the judicial 
bench and the bar.” 


No wonder, then, that in certain of the orig- 
inal states where the number of the bar has re- 
mained small, and where the interests of the 
community are homogeneous, such as Delaware 
and New Hampshire, for example, we find that 
despite the disintegrating forces I shall soon refer 
to the bar is still a unit in tradition, accomplish- 
ing quite as much for the administration of jus- 
tice as the more modern integrated bar. 


Disintegration of Bar 


But although the bar engendered by tradition 
has survived here and there, in most of the states 
it disappeared in the first half of the nineteenth 
century. Its disappearance is clearly our loss. 
The causes of its disintegration were numerous 
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and many of them have their significant lesson 
for us today. I will enumerate them rapidly: 
(1) The ancient distinction between attorneys 
and counsellors passed away in most states; all 
men are created equal, why not all lawyers? (2) 
A fortiori the sergeants at law—in England only 
sergeants might become judges; for centuries 
they were addressed by the judges as brethren— 
had to be eliminated by way of sacrifice to the 
new equalitarian dogma. (3) Lawyers in the 
hard times of the post-Revolutionary period and 
again in the turmoil of the Jacksonian period, 
generally represented the creditor class and there- 
fore were extremely unpopular. (4) The judi- 
ciary, no longer appointed in many states but 
chosen by popular vote, came to hold themselves 
aloof from an unpopular bar. Why should a 
judge, dependent on a popularity contest for re- 
election, fraternize with an unpopular element 
among the voters? (5) The lawyer’s participa- 
tion in the administration of justice began to 
be minimized. Once a judicial decision was 
deemed a joint labor of judges and lawyers and 
the arguments of counsel were liberally abstracted 
in the reports. The failure to continue to sum- 
marize the arguments of counsel in the printed 
reports was not alone in the interest of economy 
in printing. It typified the submergence of the 
lawyer in the judicial process and the exaggera- 
tion of the importance of the judge—to the great 
loss of each class. (6) Opinion day became a 
thing of the past. Opinions were now written 
and filed without being read before the bar. The 
criticism of the bar was postponed from the dra- 
matic moment of the delivery of the opinion 
to the remote date of its publication in a bound 
volume of reports. The effect on judicial opin- 
ions is known to every lawyer who has had occa- 
tion to contrast in the course of an argument a 
quotation from an opinion of Marshall or Story, 
of Chancellor Kent or Chief Justice Shaw, each 
with its masterly marshalling of facts and argu- 
ment, its skillfully chosen phraseology and its 
rhythmical swing to its inevitable conclusion, with 
a quotation from one of our modern machine- 
made opinions, dictated to a stenographer with- 
out any thought or necessity for oral delivery 
in court. The resulting loss to our jurisprudence 
is irreparable. (7) The judges of the upper courts 
stopped riding circuit. Save for ceremonial oc- 
casions and political campaigns for re-election, 
they took the veil. They became removed from 
the actual problems of the trial judge or the 
practicing lawyer. In contrast, the justices of 
the English High Court, including the Lord Chief 
Justice, still have misi prius duties, still have 
intimate contacts with the judges of the lower 
courts and the barristers such as are quite un- 
known in this country. Perhaps this accounts 
for the power of the Lord Chief Justice to force 
the appointment of the Lord Chancellor’s com- 
mittee to report on the delegation of legislative 
powers to and the exercise of quasi-judicial pow- 
ers by the ministers and administrative officials. 
No parallel for such influence exists in this 
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country. (8) Closely related to the ill repute 
with the public of the lawyer class was the new 
political philosophy that the Judge should not 
hold office during good behavior, that he should 
be elected as all other public officers were, that 
there should be rotation in judicial offices as in 
all others, that on the bench as elsewhere, in the 
public service “to the victor belongs the spoils,” 
and that, incredible as it may seem, too great 
a knowledge of the law might be a judicial handi- 
cap. Saddler Rossell on the bench was not 
unique. 

But two of the greatest disintegrating forces 
adversely affecting the traditional unity of the 
bar were the familiar legal devices, the partner- 
ship and the corporation. (9) The effect of 
permitting lawyers to form partnerships is easily 
shown by comparing the English barrister, who 
always practices alone, with a partnership at law. 
The English barrister is personally responsible 
for the condition of the bar; the American partner 
at law, applying the doctrine of division of labor 
and specialization of effort, all too often has 
evaded this responsibility by assuming to dele- 
gate it to his partner, who in turn assumes to 
delegate it to another partner and so on ad 
infinitum. Individual responsibility has been lost. 
There are other important distinctions. The 
English barrister, by and large, acquires his re- 
tainers on the basis of his individual merit; in a 
law partnership, an attorney is not dependent 
solely on his individual efforts, but all too often 
basks in the reflected glory of a great name. In 
England a barrister has nothing he can sell or 
bequeath; in the law partnership, particularly 
where the firm name remains unchanged, there 
is a tendency for legal business to continue re- 
gardless of changes within the partnership. To 
the extent that this is so, the individual lawyer’s 
first loyalty is likely to be to the partnership 
rather than to the bar as an institution. In many 
instances the English barrister is attracted to pol- 
itics as a legitimate means of proving his ability 
and thus of obtaining professional or judicial 
preferment—to the great advantage, generally, of 
the public. In a law partnership, on the other 
hand, the larger the partnership the less the at- 
torney’s opportunity is likely to be for political 
activity. Indeed, in some law firms, represent- 
ing certain types of big business requiring con- 
tacts with government agencies, political activity 
is necessarily regarded as taboo; in such cases 
the members of the firm are reduced to the status 
of political eunuchs. Though its use may be jus- 
tified as the only method of meeting the demands 
of modern business on the practicing lawyer and 
though it would obviously be impossible to change 
our system, it is difficult to see any good that has 
come to the bar as an institution or our politics 
generally from the application of the partnership 
device to lawyers themselves. 

(10) The corporation has been an even more 
pernicious device in breaking down the unity 
of the bar. In the first place, we must note the 
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gradual absorption of law business by corpora- 
tions during the past fifty years. With no or- 
ganized bar to resist the movement, what was 
more natural—or more shortsighted, if we look 
at it from the standpoint of the bar as an in- 
stitution—than for an enterprising lawyer to in- 
corporate various phases of his business; hence 
the collection agencies, adjustment bureaus, auto- 
mobile associations, hospital councils, title com- 
panies, trust companies and incorporation com- 
panies. These institutions are what is causing 
our committees on the unauthorized practice of 
the law so much trouble these days and what, 
too, is causing so much misunderstanding on the 
part of the public as to the aims of the bar. 
Had we had an organized bar fifty years ago, 
most of these mistakes and difficulties would 
have been avoided. We are paying the penalty 
of our predecessors’ neglect. There is another 
way, as I have already indicated, in which cor- 
porations have adversely affected the bar as an 
institution. A corporation, let us say, requires 
governmental favors in the normal conduct of 
its business from the legislative, executive or 
administrative departments. Naturally its coun- 
sel is involved in these proceedings. Obviously 
he must be in a position to deal with the govern- 
ment, whichever party may be in power. Pru- 
dence or necessity dictates a non-partisan posi- 
tion to such a lawyer and thus many of our ablest 
—I had almost said best—lawyers are forced to 
the sidelines where public affairs are concerned. 


It remains to enumerate two other points in 
what Henry Adams would doutbless term the 
degradation of the American Bar. I refer to 
(11) the enormous increase in the number of law- 
yers, far exceeding any reasonable demands of 
society, making quite impossible any personal 
acquaintance among the members of the bar and 
(12) the lowering of standards of admission to 
the bar. I have already referred to the exacting 
requirements for admission to practice in New 
Jersey existing in the latter part of the eighteenth 
century. The statute of 1882, known as the Five 
Counsellors’ Act, fortunately long since repealed, 
is a striking contrast, illustrating the decline in 
preliminary requirements; any citizen over twen- 
ty-one years of age might be admitted to the bar 
examinations without regard to general educa- 
tion, law school training or office experience 
merely upon producing a certificate of five coun- 
sellors at law of five years’ standing that the ap- 
plicant was a person of good moral character and 
of unusual aptitude in his knowledge of legal 
principles. Other states sunk to even greater 
depths ; in one jurisdiction it was provided that a 
senior in law school who happened to be a mem- 
ber of the General Assembly might be admitted 
to practice without examination. 

To the American Bar Association belongs the 
credit for the splendid work that has been done 
in building up anew more adequate standards of 


admission to the bar, and to this Conference must 
go the credit for initiating the movement. 
We have traced the causes which produced 


the Golden Age of the American bar when law- 
yers, bound together by tradition and training, by 
common ties of patriotism and public service, 
labored to improve the administration of justice 
and to adapt their government to the new ideals 
of society then current. We have sketched the 
disintegrating forces of the nineteenth century. 
What are the lessons? Manifestly there can be 
no turning back to the old system any more than 
we could now have a city governed by town- 
meeting methods. But we can substitute for a 
hit-or-miss method of bar associations a repre- 
sentative system of bar organization, which will 
give us a self-governing institution directed by 
the men most capable in the judgment of their 
fellows of governing their profession. This is the 
method of the integrated bar, and, as I said at 
the outset, where it has been tried; it has been 
successful. In the seventeen states where it is 
in force, the bar has the respect of the courts, 
the legislature, the chief executive and the pub- 
lic. The path of progress is clearly indicated so 
far as state organizations are concerned. 


Bench and Bar Must Cooperate 


But we cannot afford to stop merely with set- 
ting up an incorporated bar. We must make 
every lawyer realize his individual responsibility 
to his profession, to the bar as an institution. 
In no other way can the dignity of our calling 
be safeguarded. We must start with the judges. 
The English judges continue to be active in the 
Inns of Court. Our judges should and can be 
leaders in the work of improving the administra- 
tion of justice; nobody is more cognizant of ex- 
isting defects than they are; their experience fits 
them to counsel us as to proposed innovations. 
Realizing fully the extent of their duties, we must 
still insist, moreover, on their resuming an active 
and efficient part in the matter of the admission 
of lawyers to the bar. 


The leaders of the bar likewise must resume 
their participation in this important work; like 
the judges, they cannot be permitted any longer 
to delegate it. They must do more; as members 
of judicial councils or officers of state bar asso- 
ciations, they must take their stand and lend the 
weight of their influence not merely to judicial 
reform but also to the improvement of govern- 
ment. Every lawyer, moreover, must be given 
his opportunity to be of assistance, and since 
manifestly all cannot be recognized in the state 
associations, local clubs, such as existed before 
and after the Revolution—such as have for years 
existed; for example, in the City of Baltimore— 
become the natural forum for informal discussion 
and the threshing out of ideas before they are 
presented to the state bar associations for action. 
In these clubs the foremost practitioners and 
the judges, again, have the responsibility for 
leadership. 

The junior bar sections in many states furnish 





eee = 





ree 


AMERICAN JUDICATURE SOCIETY 213 


the younger men a most acceptable avenue for 
useful activity. Student bar associations exist in 
several law schools ; a subcommittee of our Board 
of Governors which has been studying this move- 
ment has recommended that further inquiry on 
the matter be referred to the new Section on Bar 
Association activities which is now succeeding to 
the work of this Conference. These are all ways 
and means of bringing every lawyer to a realiza- 
tion of his individual responsibilities to his pro- 
fession, of his duty to aid in improving justice 
and in bettering government, and of providing 
him with a meeting place for the thorough and 
frank discussion of these fundamental matters. 


Three Tests of Bar Efficiency 


I fully realize that most judges and many 
lawyers may think I am unnecessarily insistent 
upon their individual responsibility for law and 
order. Before they reach a decision in favor of 
their own ease and complacency, I ask them to 
get the answers to three questions that can be 
supplied statistically by any well-informed mem- 
ber of a judicial counsel:— (1) In the trial of 
civil cases in your state, is the litigant afforded 
a prompt and efficient trial at reasonable cost 
before experienced and competent judges and im- 
partial and intelligent juries?; (2) in the field of 
criminal law are your state law-enforcing agencies 
adequately organized, and is the percentage of 
arrests to complaints, the percentage of trials 
to arrests, the percentage of convictions to trials, 


the percentage of affirmances to convictions such 
as to lead you to believe that the criminal law 
is actually being enforced in your state?; and 
(3) in the broad field of administrative law, 
where today the adjudications on the rights of 
citizens are undoubtedly much more numerous 
and extensive than in the ordinary courts, are 
you satisfied with the methods by which the de- 
cisions are reached by administrative agencies, 
with decisions rendered, generally by laymen, 
without reasons given or opinions filed in many 
cases, or with the methods—or often lack of 
methods—of review by the courts of these ad- 
ministrative decisions? If you are satisfied with 
the answers to these fundamental questions, bar 
organization is quite superfluous save for social 
purposes. But if your answers leave you in 
doubt, or dissatisfied, or apprehensive, or de- 
jected, I venture the suggestion that the inte- 
grated state bar aided by local bar associations, 
local bar clubs, junior bar sections and student 
bar organizations, generating an intelligent and 
enlightened professional opinion of both judges 
and practitioners through a representative cor- 
porate state organization equipped to exert its 
influence for the benefit of the public and liti- 
gants, furnishes the best available weapon for 
resolving your doubts, maintaining the dignity 
of the profession as a public calling and your 
own personal self-respect, as well as bringing us 
nearer to a solution of the vital problems now 
confronting us in the several states with respect 
to the administration of justice. 





News and Comment in Brief 


Gen, Benjamin F. Butler’s Legacy 


That Gen. Benjamin F. Butler took to himself 
sole credit for the act which deprived Massa- 
chusetts judges of the power to advise juries on 
the facts is commonly known, but the incentive 
has not often been published. In 1851, when 
Butler was a candidate for the legislature from 
Lowell the Lowell Courier published the follow- 
ing libel: 

Ben BUTLER 

This notorious demagogue and political scoun- 
drel, having swilled three or four extra glasses of 
liquor, spread himself at whole length in the city 
hall last night . . . The only wonder is that a 
character so foolish, so grovelling and obscene, 
can for a moment be admitted into decent society 
anywhere out of the pale of prostitutes and de- 
bauchés. 


In the trial, after charging that the state must 
prove beyond a reasonable doubt that the article 


was intended for Benjamin F. Butler, Judge 
Ebenezer Hoar said: 


You must try it upon the evidence before you. . . 
If the name that is given to it corresponds, that is 
sufficient. The article is headed “Ben Butler,” and 
this is the only proof I have that it applied to Ben- 
jamin F. Butler . . . There is nothing except the 
article itself to prove to whom it applies. The bur- 
den is upon the government and you must not con- 
jecture anything.” 

The acquittal which followed doubtless repre- 
sented the jurors’ personal views as much as 
those of the judge, which made it all the harder 
for the doughty complainant. The language 
ascribed to the judge is taken on the authority 
of Butler’s autobiography. Our text is taken 
from Judges and Law Reform (Harvard Uni- 
versity Press). When the change in the law was 
made in 1859 the legislature also made the of- 
fice of court clerk elective, and removed several 
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judges by abolishing their court. And from that 
time the legislature assumed its authority over 
the procedural rules of a separate branch of 
government and the bench relinquished its con- 
stitutional powers and reponsibilities. 





Free Defense for Poor Persons 


The second report of the Philadelphia Volun- 
tary Defender Association, which exists to serve 
the needs of poor persons subject to trial in the 
criminal courts, shows that 2078 cases were dealt 
with in eleven months. The salaried staff com- 
prises two lawyers, two investigators and two 
stenographers. Some clerical assistance is do- 
nated by law students but the offers of lawyers 
to assist without pay are not accepted because 
the work is “too serious” for part time services. 
Of 423 respondents who pleaded not guilty 394 
were ,acquitted by juries, which appears to 
justify this work. The total expenditure was 
$18,808. 

The Legal Aid Society of Philadelphia, an 
agency for “equal justice under the law,” reports 
for one year 9,708 cases, if which 7,142 were 
unemployed persons. Clients recovered $47,466. 
The Philadelphia Law Society contributed $1,500 
toward the total cost of about $20,000. 





A Memo on Medical Societies 


It’s interesting to see how others do it. The 
Chicago Medical Society Bulletin for September 
gives its readers twelve pages of text, mostly 
devoted to association news, together with 
twenty-six pages of advertising. Members are 
urged to assist the Society by buying ten dollar 
dinner tickets. Think of that. The September 
number of the Wayne County Medical Society 
(Detroit) is only half advertising. 





Justice Holmes’ Miscellaneous Writings 


There has recently come from the press what 
may be the last winnowings from the written 
words of the most American of modern jurists. 
In a brief introduction Justice Harlan Stone says: 
“Those who are inclined to ponder present day 
problems of law and government will be grateful 
to the editor for saving to us these illuminating 
reflections of that philosophy.” However de- 
tached and unrelated most of these writings are 
one must be deeply grateful, in the opinion of this 
reviewer, for the more than one hundred pages 
devoted to the letters written by Holmes to his 
young friend—sixty years his junior—John C. H. 
Wu, the brilliant Chinese jurist. The letters 
were written during eleven years ending in 1932. 
The opportunity was perfect. The writing was 
confidential but concerned almost exclusively with 
interests shared by hard working lawyers and 
judges. There was mutual affection and an inti- 
mate form of expression—factors that often make 
for great literature, though casually written. In 
fact the casual quality is essential. It makes the 
reader feel as though he were enjoying the in- 
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estimable privilege of conversing and arguing 
with Holmes in his study. They reveal a great 
mind and soul as perhaps no other writing could. 
One instinctively pencils the margin on scores of 
sentences that no other man than Holmes could 
have written. These sentences reveal the au- 
thor’s essential philosophy—one of effort, of 
study and effort, of doing the duty at hand, and 
effort again as long as strength holds out; of an 
ego that hopes and dares but accepts any fate, 
and that pungently analyses what has passed for 
wisdom through the ages. 

Every reader must hope that Dr. Wu will pub- 
lish a book containing these letters and also 
those which induced the writing. That will be a 
great book. 

In informing his young friend in 1929 of his 
wife’s death, Justice Holmes added: “I may work 
on for a year or two, but I cannot hope to add 
much to what I have done. I am too skeptical 
to think that it matters much, but too conscious 
of the mystery of the universe to say that it or 
anything else does not. I bow my head, I think 
serenely, and say as I told someone the other 
day, O Cosmos—now lettest thou thy ganglion 
dissolve in peace.” 

There is a bibliography of Holmes’ works in 
nine pages, and a nineteen page bibliography of 
books and writing about Holmes. The publisher 
is Central Book Co., New York, and the title: 
Justice Oliver Wendell Holmes—His Book No- 
tices and Uncollected Letters and Papers. The 
editor and annotator is Mr. Henry C. Shriver of 
the District of Columbia bar. The price is 3.00. 





Referendum May Involve Danger 


After a good many years of experience with 
the referendum it appears that it is a doubtful 
remedy for an inefficient system of legislating 
through representatives. Instead of making the 
legislature more efficient it weakens it and further 
lessens what little responsibility our system of 
government possesses. It gives the legislature 
a chance to pass the buck on every warmly con- 
troverted measure. It constitutes a most serious 
drag on legislative processes. It widens the field 
for demagogism. Webster defines the demagogue 
thus: “A leader of the rabble; one who attempts 
to control the multitude by specious or deceitful 
arts; an unprincipled and factious mob orator or 
political leader.” 

A board of governors subjected to initiative and 
referendum procedure might frequently be re- 
quired to go on the firing line, and perhaps with 
part of the board on one side and part on the 
other. As at present constituted the board car- 
ries full responsibility. Its members will not 
agree on every resolution submitted, but their 
differences are given the benefit of free debate 
and majority rule prevails. There is resultant 
finality as to their action. If in any district 


the members of the State Bar, or any part of 
the membership, disapproves of action taken, 
the matter can be made the subject of discussion, 
with rival candidacies as a means for determining 
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Majority opinion. Any common resort to the 
referendum would make of the high office of 
governor one which self-respecting men would 
hesitate to accept. A governing body which has 
little authority is one which attracts inferior men. 
The voters even, as we see in most states, come 
to think of the office as one that can be filled by 
anybody. 

The system of representative government, so 
vociferously applauded by many lawyers who 
seek to prevent its adoption in bar government, 
when properly utilized develops leadership and 
responsibility. More than ever leadership, in the 
bar and out of it, is our great need. As a 
people we have as many potential leaders as any 
other people, but we commonly so shape the 
nature of representation and its mode of operation 
as to keep our real leaders from the exercise of 
real power. 

The foregoing is said without retracting what 
appeared in this Journal (vol. xiv, p. 36) con- 
cerning the use of the referendum or question- 
naire, to educate practitioners concerning proce- 
dural rules in a state in which the bar is not 
integrated. To employ the referendum where the 
bar has a truly representative government is a 
step toward disintegration. 





An Interneship for Licensees 


As progress is made in respect to standards for 
admission to the legal profession it becomes in- 
creasingly clear that more enters into the making 
of a qualified lawyer than can be inculcated by 
the best of law schools. This is one of the prob- 
lems that legal education committees are faced 
with in the more advanced jurisdictions. 

In Ohio, for instance, the supreme court ruled 
in 1935 that applicants for examination would 
have to present a diploma from an approved law 
school. This put an end to study under preceptors 


in law offices and brought to the front the need 
for some sort of apprenticeship. In the Ohio 
Bar Association Report (IX—27, p. 354) an 
unsigned article presents the need of novitiates 
for practical training, refers to the system of 
interneship perfected by the medical profession, 
and offers an interesting proposal. 

“The possibilities of this form of apprentice- 
ship in the legal profession have in the past been 
deprecated by the general feeling that no form of 
clinic existed into which lawyers could be placed. 
However, using a city of 200,000 as an example, 
it is obvious that when all its courts, prosecutor’s 
office, city solicitor’s office, free legal aid depart- 
ments, not to mention private law offices, are con- 
sidered, it would be possible to place approxi- 
mately twenty to thirty law graduates. Ordi- 
narily this would more than take care of the 
influx into the profession from such a sized 
locality.” 

This suggestion may well serve in the larger 
cities. In those large enough to have a consid- 
erable number of court clerks there might be a 
practice of employing the younger lawyers for a 
year or two. This would afford a wonderful 
training and the graduates of law schools would 
be able to acquit themselves well as deputy clerks 
if infiltrated gradually among experienced clerks, 
and notwithstanding a rapid turnover in the 
clerks’ force. Meanwhile for all the young 
lawyers in any urban center, including those who 
have been in practice for a number of years, 
there is a need for night classes in the practice of 
law as an art. Such classes can round out a 
knowledge of means for utilizing the science in- 
culcated in law school, and insure higher incomes 
for ambitious students. Graduates of law schools 
doubtless realize that they will, in a practical 
sense, continue to be students and learners as 
long as they remain in practice. 
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